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degradation, humiliation, surveillance, 
and isolation. This conduct is designed 
to establish a regime of domination of 
the victim in daily life that is intended 
to instill fear, dependence, compli-
ance, loyalty, and shame. 

This form of abuse is widespread; 
perhaps as many as 60% to 80% of 
abused women experience coercive 
control in addition to their experiences 
of physical and emotional abuse.2 Coer-
cive control can be just as damaging as, 
and sometimes more damaging than, 
physical violence. It can lead to severe 
depression, post-traumatic stress disor-
der, and sometimes suicide.

Dr. Stark conceptualizes the offense in 
criminal terms – not as a crime of assault 
but rather as a “liberty crime” focused 
on depriving victims of their rights to 
physical security, dignity, and respect. As 
he explains, “Emphasis shifts from what 
men do to women to what they keep 
women from doing.”3 He has proposed 
criminalization as a means of recognizing 
the seriousness of the offense and as a 
legal remedy for abusive conduct that 
generally evades liability.

Several legal scholars have adopted 
Dr. Stark’s formulation in advocating 

I. Background
The doctrine of coercive control 

marks a radical transformation in our 
understanding of intimate partner 
violence. It has slowly revolutionized 
the field by enhancing our knowledge 
of the underlying dynamics of power 
and control. In the past few years, 
law reform efforts have culminated 
in the codification of coercive con-
trol in several foreign countries and a 
few American states. The codification 
movement stems from an awareness 
that new strategies are necessary to 
capture this pattern of abuse that the 
law heretofore failed to recognize. 

Forensic social worker Evan Stark 
coined the phrase “coercive control” 
in articles in the 1990s and a landmark 
book in 2007.1 Coercive control con-
sists of an ongoing course of abusive 
psychological conduct that is some-
times interwoven with physical abuse. 
Its effects are cumulative rather than 
incident-based. This understanding 
contrasts with the traditional view of 
intimate partner violence as discrete 
incidents of physical assault in which 
severity is measured by the extent and 
seriousness of physical injury. Tactics of 
coercive control involve intimidation, 

Custody Laws 
Put Safety First
by Danielle Pollack & Joan Meier

Over the past five years there 
has been growing attention 
to the failure of child custody 
courts to protect children at risk 
from a dangerous parent. One 
response has been mounting 
pressure for stronger custody 
laws to better protect children 
in these cases. Armed with new 
research about disturbing fam-
ily court outcomes, advocates, 
experts, and survivors of night-
marish experiences in family 
courts are slowly but deliberately 
advancing federal and state statu-
tory reforms aimed at addressing 
the problem. These reforms seek 
to ensure that courts prioritize 
children’s safety over parents’ 
rights, close gaps between the 
private custody and child welfare 
systems for at-risk children and 
improve judicial and court per-
sonnel training standards.

This article briefly introduces 
the movement for family court 
change and describes a set of fed-
eral and state reforms that have 
recently been achieved or are in 
progress. It then discusses some 
key policy issues which have 
arisen in the development of 
these reforms, while offering the 
authors’ perspectives and guid-
ance to future policy advocates.

Movement for Family Court 
Reform

Over the past several decades 
a “protective parent” movement 
demanding child-safety reforms 
has been growing in the U.S. and 
internationally. It is fueled by 
patterns of disturbing outcomes, 

Innovative Legal Remedies for 
Coercive Control
by J. Kelly Weisberg and Julie Saffren

See LEGAL REMEDIES, next page
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This issue of DVR focuses on cutting-edge developments in domestic vio-

lence policy: (1) law reform incorporating “coercive control” into law, and 
(2) law reform to prioritize children’s safety over parents’ rights in child 
custody decision making.
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criminalization.4 Yet, despite such 
advocacy by prominent legal schol-
ars, states have been slow to heed 
the clarion call for criminal reform. 
In contrast, the United Kingdom has 
been much more progressive. In the 
past few years, laws criminalizing coer-
cive control were enacted in England, 
Wales, Scotland, and Ireland. A few 
American jurisdictions codified coer-
cive control but followed a different 
approach: expanding existing civil 
remedies to make coercive control a 
basis for restraining orders. 

The purpose of this article 
is to explore the range of avail-
able approaches and identify their 
strengths and shortcomings. Three 
primary law reform approaches are 
evident: (1) criminalization; (2) civil 
law reform expanding eligibility for 
restraining orders; and (3) personal 

injury lawsuits that seek compensatory 
and punitive damages. In exploring 
these approaches, our hope is to pro-
vide a lens through which policymak-
ers might better consider law reform 
in their jurisdictions. 

II. Criminalization in the U.K.
In 2015, England and Wales became 

the first nations in the world to crimi-
nalize coercive control in intimate rela-
tionships, making it punishable by a 
maximum of five years imprisonment, 
a fine, or both.5 Dr. Stark’s influence 
was cited in the government guide-
lines announcing the law.6 Ireland and 
Scotland soon followed in 2019.7 

Some differences are apparent in the 
different codifications. Dr. Stark refers 
to the Domestic Abuse (Scotland) Act8 
as the “gold standard” for several rea-
sons. First, the Scottish law criminalizing 
“coercive and controlling behaviors” 
(encompassing psychological, financial 

or sexual abuse) recognizes the gen-
dered pattern of this conduct (unlike 
the English and Welsh versions). In 
addition, it extends coverage to former 
partners and strengthens the sanctions 
by creating a single offense carrying a 
maximum 14-year sentence.9 

Scotland also created a comprehen-
sive national framework to address 
the systemic inequality that underpins 
violence against women and estab-
lished community partnerships that 
emphasize prevention for victims and 
accountability for offenders.10 The 
Scottish law provides for sentence 
enhancements to reflect the harm 
caused to children from witnessing this 
abuse.11 The law refers to the offend-
er’s “reasonable” understanding that 
his behavior will frighten or otherwise 
harm his partner, rather than requir-
ing proof of those effects by the victim 
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dissolution proceeded, the parties 
continued living together with the 
children. In 2019, Mother filed an 
application for a Domestic Violence 
Restraining Order (DVRO), claim-
ing four separate instances of verbal 
and physical abuse, as well as threats. 
According to Mother’s declaration, 
she had suffered no physical injuries 
from these incidents, but had been 
beaten by Father in the past. 

The trial court issued a Temporary 
Restraining Order (TRO) against 
Father protecting Mother, but denied 
her requests to add the children as 
protected parties, to order Father to 
move out of their shared residence, 
and to prevent Father from traveling 
with the children. A series of hear-
ings and continuances followed in 
late 2019, in which the trial court reis-
sued the TRO, while opining that the 
source of conflict was the fact that the 
parties were still living together. 

Even though Father had not filed 
a request for a DVRO, the trial court 
ordered Mother to move out of the 
parties’ home. Mother could not find 
housing and lived in a hotel and later 
out of her car with the children. When 
Mother went to the marital home to 
retrieve belongings and pick up one 
of their daughters, Father beat and 
bruised Mother and was arrested. 

At the next hearing, the trial 
court admonished Mother for going 
to the marital home. Mother again 
requested that Father be ordered to 
move out of the marital home, but the 
court did not respond to this request. 
At the final hearing on Mother’s 
DVRO, the court pressed Mother for 

more sufficient evidence in support 
of her DVRO request, but declined 
to consider her testimony of Father’s 
recent abuse and threats to her life. 

The trial court ultimately con-
cluded that Mother had not provided 
any corroborating evidence and that 
there was insufficient evidence to 
grant a DVRO. The trial court advised 
the parties that they “need to stay away 
from each other,” but that did not 

necessitate a DVRO. The trial court 
thus denied her request for a DVRO, 
finding that Mother’s allegations were 
“too general in nature and lack [the] 
specificity required to support the 
request.” Mother appealed.

Appellate Analysis. The Court of 
Appeal of California for the First Dis-
trict first provided an overview of the 
Domestic Violence Prevention Act and 
the statutory procedure for issuance 
of a protective order. The court con-
sidered Mother’s argument on appeal 
that the trial court erred in denying 
her request for a DVRO because the 
court refused to hear her testimony 
regarding acts of domestic violence 
that Father committed against Moth-
er after she filed her DVRO applica-
tion and received the TRO. She also 
faulted the trial court for failing to 
properly credit and consider her evi-
dence, and for misapplying the law by 
determining that physical separation 
alone could substitute for the legal 
protections afforded by the DVPA.

Refusal to Consider Evidence of 
Post-filing Abuse Was Prejudicial 
Error. Mother argued that the trial 

Introduction 
As depublication of opinions 

becomes more widespread across fed-
eral and state courts, fewer cases are 
certified for publication. An unpub-
lished opinion cannot be cited or 
relied upon by other courts and does 
not represent binding precedent. Pub-
lished cases represent changes, modifi-
cations, or clarification to existing law, 
so these cases become part of the body 
of law used in future decisions. An 
unpublished opinion can become pub-
lished, if the court so rules, typically 
after someone requests publication.

California has a broad network of 
domestic violence prevention and 
advocacy organizations, providing 
immediate assistance to victims, as 
well as seeking long-term legal, public 
policy, and criminal justice solutions. 
Some of these agencies (such as the 
Family Violence Appellate Project) 
represent survivors in appeals for 
free and identify and request publi-
cation of unpublished cases. All Cali-
fornia Supreme Court decisions are 
published, while fewer than 10% of 
Court of Appeal decisions meet the 
criteria for publication. In the first 
half of 2021, the appellate courts in 
California saw a number of victories 
for domestic violence survivors that 
were earmarked for publication. 
Because these cases are published, 
they represent legally binding prec-
edent throughout California and can 
be used to secure greater protections 
for survivors.

First District Reverses Denial of 
Restraining Order, Setting Clear 
Mandates for Consideration of 
Evidence of Abuse 

The Facts. Mother and Father mar-
ried in 2002 and resided together with 
their six children, ages 3 to 13. In 2018, 
Mother filed a petition for dissolution 
of the parties’ marriage, followed a 
few months later by a request for child 
and spousal support. At this time, she 
alleged that Father had abused her 
throughout their marriage. As the  

California Court of Appeal Cases Mark Important  
Victories for Survivors and Advocates 
by Anne L. Perry

See SURVIVORS, next page

The trial court ultimately concluded that Mother  
had not provided any corroborating evidence and that 

there was insufficient evidence to grant a DVRO.  
The trial court advised the parties that they  

“need to stay away from each other.”
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court’s repeated failure to consider 
her evidence of abuse by Father after 
she filed her DVRO request was in 
error. The court agreed that nothing 
in the language of the DVPA restrict-
ed courts from ruling on a DVRO to 
hearing only evidence of abuse that 
occurred before the request was filed. 
While the trial court should evaluate 
evidence relating to incidents set forth 
in the petition, “evidence of post-filing 
abuse is also relevant, particularly 
when that abuse occurs after a tempo-
rary restraining order has been issued, 
as was the case here.” The court made 
it clear that “[p]ost-filing abuse is 
clearly relevant,” especially in cases 
like this one where the trial court’s 
final ruling was delayed by several 
months. The court held that the trial 
court’s “categorical refusal to consider 
post-filing evidence of father’s alleged 
abuse and violation of the TRO, based 
solely on the ground that the conduct 
had occurred after mother filed her 
DVRO application, was legal error and 
therefore constituted an abuse of the 
court’s discretion.” 

Moreover, this error was clearly 
prejudicial to Mother, as this “evi-
dence could have established abuse 
sufficient to support the issuance of 
a DVRO under the proper legal stan-
dard.” The court reversed the order 
denying the DVRO and remanded 
the matter to the trial court for a new 
hearing. The court also addressed 
Mother’s remaining arguments “to 
provide further guidance on remand.”

Corroboration of Mother’s Evi-
dence of Abuse Not Required. Moth-
er contended that the trial court did 
not properly consider and credit her 
evidence of abuse by finding that her 
testimony lacked specificity and cor-
roboration. Again, the court agreed 
with Mother that “the DVPA does 
not impose a heightened standard 
for specificity, nor does it contain any 
corroboration requirement.” Rather, 
the DVPA expressly provides that a 
trial court may issue a DVRO based 
“solely” on the affidavit or testimony 
of the person requesting the restrain-
ing order. Here, Mother’s applica-
tion referenced four specific dates 
and testified that Father had beaten, 
demeaned, and threatened her, all 
of which are actionable forms of 

abuse under the DVPA. Accordingly, 
the court directed the trial court on 
remand to “weigh this evidence with-
out a corroboration or heightened 
specificity requirement.”

Physical Separation Is Not a Substi-
tute for the Protections of a Restrain-
ing Order. Finally, Mother argued that 
the trial court erred in relying on the 
fact that she no longer lived with Father 
as a basis for denying her DVRO. The 
court sided with Mother on this argu-
ment as well, as the DVPA specifies that 
relief shall not be denied “because the 
petitioner has vacated the household 
to avoid abuse.” The court highlighted 
as error the trial court’s repeated asser-
tions that Mother’s protection from 
abuse could be accomplished simply 
be having her and the parties’ six chil-
dren move out of the household. The 
court found that the “trial court’s use 
of residential separation as a substitute 
for a DVRO was inappropriate given 
that the parties still have to coparent” 
their six children, so further inter-
actions are unavoidable. The court 
stated that on remand, “the trial court 
may not deny mother’s petition for a 
restraining order on the basis that she 
no longer lives in the same residence 
with father.” The trial court order was 
therefore reversed and remanded for 
a new hearing consistent with this 
opinion. In re Marriage of F.M. and 
M.M., 279 Cal. Rptr. 3d 522 (Cal. Ct. 
App. 2021).

Editors’ Note: California Rule of Court 
8.1105 sets out the standards by which 
an appellate case merits publication. They 
include but are not limited to establishing a 
new rule of law; applying an existing rule of 
law to facts significantly different from those 
stated in other published opinions; modify-
ing, explaining or criticizing an existing 
rule of law; addressing an apparent conflict 
in the law; and involving legal issues of 
continuing public interest. In this case, the 
court took the unusual step to order publica-
tion even after learning that Father had died 
after issuance of the tentative opinion in 
favor of Mother. The court’s published deci-
sion states, “Despite this development, we 
have exercised our discretion to resolve this 
matter and order publication of the opin-
ion in light of the important public matters 
raised in this appeal. The court recognized 
domestic violence as an issue “of great pub-
lic interest” and properly used its “inherent 
discretion to resolve the matter despite events 
which may render the matter moot.” 

Third District Rules That Trial 
Court Has Authority to Renew 
Restraining Order While Original 
Order Is Appealed

The Facts. In the midst of marriage 
dissolution proceedings in April 2015, 
Carol Carlisle filed a request for a 
Domestic Violence Restraining Order 
(DVRO) against her then-husband 
William Carlisle. The trial court grant-
ed a two-year DVRO protecting Carol 
and the parties’ minor daughter, and 
William appealed. The DVRO expired 
by its terms in April 2017. 

While that appeal remained pend-
ing, in March 2017, Carol filed a 
request to renew the DVRO on a per-
manent basis. In her declaration is sup-
port of her request, Carol stated that 
William was arrested for assault of a 
process server in April 2015 after being 
served with Carol’s original request for 
a DVRO and was ordered to participate 
in an anger management program. 
She further stated that after William 
had violated the DVRO “numerous” 
times, she sought to amend the DVRO 
to restrict him from a particular loca-
tion. However, because William’s 
appeal from the issuance of the DVRO 
remained pending at that time, the trial 
court determined that it lacked juris-
diction to modify the DVRO. The par-
ties ultimately modified the DVRO by 
stipulation. Carol alleged that William 
continued to violate the original order 
by traveling on the remote road leading 
to Carol’s house, and possibly tracking 
her location or stalking her. The par-
ties, both attorneys, also encountered 
each other in the local court, resulting 
in instances in which Carol accused 
William of glaring at her, harassing her, 
misrepresenting his legal services, and 
harming her professional reputation. 
Carol stated that she was fearful for 
her safety and that without a perma-
nent restraining order, William would 
never leave her alone. William denied 
any intentional harassment of Carol 
and countered that there was never any 
physical violence, only Carol’s subjec-
tive and unfounded fear. The trial court 
granted Carol’s request and renewed 
the DVRO for a period of five years 
and William appealed. Thereafter, in 
September 2017, the Court of Appeals 
affirmed the issuance of the original 
DVRO in an unpublished opinion.
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(as in England and Wales).12 Finally, as 
part of implementation of the new law, 
the Scottish government partnered 
with criminal justice stakeholders to 
conduct significant education and 
training on the signs and evidence of 
coercive control.13

Why was the United Kingdom more 
receptive to the law reform movement 
than the United States? Dr. Stark’s 
influence on English and Welsh poli-
cymakers stemmed from several fac-
tors. For many years, he lectured and 
conducted trainings about coercive 
control throughout the U.K. He also 
spread the word during his distin-
guished appointments at the Univer-
sity of Essex, the University of Bristol, 
and the University of Edinburgh.14 

Additional factors fostered the 
law reform movement in England:  
(1) reform efforts garnered the sup-
port of Home Secretary Theresa May 
who made domestic violence one 
of her signature issues; (2) the gov-
ernment wanted to make a feminist 
statement to offset nationwide frus-
tration with cuts in basic services for 
women and families (such as funding 
for domestic violence shelters); and  
(3) the law-and-order focus of the new 
law, with its placement within a larger 
“law and order” crime bill, attracted 
broad popular appeal.15 Finally, Brit-
ish criminal law scholars (such as 
criminal behavior analyst Laura Rich-
ards) helped lobby for the new law.16 

The Serious Crime Act, in effect in 
England and Wales since 2015, cre-
ates a new offense of “controlling or 
coercive behavior in intimate or famil-
ial relationships” (Section 76). While 
the law itself does not explicitly define 
these terms, the statutory guidance 
provided by the Home Office sheds 
light on the types of prohibited behav-
ior: the conduct consists of a purpose-
ful pattern of behavior that takes place 
over a period of time (“repeatedly 
or continuously”) that is controlling 
or coercive; the victim and perpetra-
tor must be “personally connected” 
(meaning in an “intimate” or “family 
relationship”) at the time of the con-
duct; the behavior must have had a 
“serious effect” on the victim (mean-
ing it must have caused the victim to 
fear that violence will be used on “at 
least two occasions,” or it must have 

had a “substantial adverse effect on the 
victim’s day-to-day activities”). Finally, 
the perpetrator must know or should 
have known that the behavior will have 
a serious effect on the victim.17

The two components of the offense 
(also explained in the guidance rather 
than explicit in the statute) include 
(1) “controlling behavior” defined as a 
range of acts designed to make a per-
son subordinate and/or dependent by 
isolating the person from sources of 
support, exploiting his or her resources 
and capacities for personal gain, depriv-
ing the person of the means needed 
for independence, resistance and 
escape and regulating the individual’s 
everyday behavior; and (2) “coercive 
behavior” defined as a continuing act 

or a pattern of acts of assault, threats, 
humiliation and intimidation or other 
abuse that is used to harm, punish, or 
frighten their victim.”18

The statutory guidance explains that 
the behavior may or may not otherwise 
constitute a criminal offense. A list of 
designated examples (not intended 
to be exhaustive) include: isolation 
from friends and family; depriva-
tion of basic needs; monitoring time; 
monitoring via online communication 
tools or spyware; taking control over 
aspects of victims’ everyday life, such 
as where they can go, who they can 
see, what they can wear, and when they 
can sleep; deprivation of access to sup-
port services, such as specialist support 
or medical services; repeatedly put-
ting them down, such as telling them 
they are worthless; enforcing rules and 
activity which humiliate, degrade or 
dehumanize; forcing the victim to take 
part in criminal activity such as shop-
lifting, neglect or abuse of children to 
encourage self-blame and prevent dis-
closure to authorities; financial abuse 
including control of finances, such as 
only allowing a person a punitive allow-
ance; threats to hurt or kill; threats to 
a child; threats to reveal or publish 
private information (e.g., threatening 
to “out” someone); assault; criminal  

damage (such as destruction of house-
hold goods); rape; and preventing 
access to transport or work.19

How effective is the new law in Eng-
land and Wales? After a slow start, 
arrests and prosecutions increased 
dramatically. The number of coercive 
control offenses that were reported 
to the police increased from 4,246 in 
2016-2017 to 24,856 in 2019-2020. In 
2019, 1,112 defendants were prose-
cuted for coercive control offenses, an 
increase of 18% from the previous year.  
The average length of custodial sen-
tences for crimes of coercive control has 
consistently been longer than those for 
assaults and stalking.20According to a 
Home Office Report, “These increases 
demonstrate that the [coercive control]  

offence is being used across the [crimi-
nal justice system], indicating that the 
legislation has provided an improved 
legal framework to tackle [coercive 
control] and that, where the evidence 
is strong enough to prosecute and 
convict, the courts are recognising the 
severity of the abuse.21”

Since passage of the law, several high-
profile prosecutions have occurred 
that helped generate increased pub-
lic awareness of the law.22 Further, the 
law provides for widespread public  
education: since September 2020, 
education about coercive control is 
compulsory in English schools.23 

The impact of the new coercive 
control law in England and Wales was 
far-reaching. As mentioned above, 
Scotland and Ireland soon followed 
suit. Currently, various Australian 
jurisdictions are considering enact-
ing legislation on coercive control. 
After lobbying by women’s groups, 
Queensland and Victoria are consid-
ering new laws.24 In June 2021, a gov-
ernmental committee unanimously 
recommended enactment of a new law 
in New South Wales.25 Finally, the Aus-
tralian government is considering law 
reform for the country as a whole.26

The Serious Crime Act, in effect in England and Wales 
since 2015, creates a new offense of “controlling or coercive 

behavior in intimate or familial relationships” (Section 76). 
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III. Criminalization in the U.S.
Few American jurisdictions heeded 

the call for criminal law reform to 
incorporate coercive control along 
the lines of the U.K. model. One note-
worthy exception is Hawaii. Hawaii 
was the first — and to date the only — 
state to criminalize coercive control. 

In April 2021, the Hawaii legisla-
ture passed House Bill 566, adding 
“coercive control” to the statutory 
definition of domestic abuse. Hawaii 
Revised Statutes § 709-906 make it a 
petty misdemeanor for a person “to 
intentionally or knowingly strike, 
shove, kick, or otherwise touch a 
family or household member in an 
offensive manner; subject the family 
member or household member to 
offensive physical contact; or exercise 
coercive control … over a family or house-
hold member” (emphasis added). Haw. 
Rev. Stat. §586-1 further defines “coer-
cive control” as:

[A] pattern of threatening, humil-
iating, or intimidating actions, 
which may include assaults, or 
other abuse that is used to harm, 
punish, or frighten an individual. 
“Coercive control” includes a pat-
tern of behavior that seeks to take 
away the individual’s liberty or 
freedom and strip away the indi-
vidual’s sense of self, including 
bodily integrity and human rights, 
whereby the “coercive control” is 
designed to make an individual 
dependent by isolating them from 
support, exploiting them, depriv-
ing them of independence, and 
regulating their everyday behavior 
including:

(1) Isolating the individual from 
friends and family;

(2) Controlling how much money 
is accessible to the individual and 
how it is spent;

(3) Monitoring the individual’s 
activities, communications, and 
movements;

(4) Name-calling, degradation, 
and demeaning the individual  
frequently;

(5) Threatening to harm or kill the 
individual or a child or relative of 
the individual;

(6) Threatening to publish infor-
mation or make reports to the 
police or the authorities;

(7) Damaging property or house-
hold goods; and

(8) Forcing the individual to take 
part in criminal activity or child 
abuse.

Interest in criminalizing coercive 
control in Hawaii stemmed from a 
spike in allegations of domestic abuse 
during the pandemic when lock-
downs forced people to stay at home 
and high unemployment caused sig-
nificant stress for family members. 
The number of calls to the domestic 
violence helpline nearly tripled in 
one year, and the total number of cli-
ent contacts increased 77% over that 
same period.27

The Hawaii criminal law was enacted 
during the second stage of law reform 
there. During the first stage, the law 
enabled survivors to seek temporary 
restraining orders based on evidence 
of coercive control.28 The civil law was 
modeled after a similar bill passed in 
2009 in Scotland (the civil predeces-
sor of the Scottish criminal coercive 
control law).29

IV. Criminalization: Pros and Cons
Scholars and practitioners have 

long voiced concerns about crimi-
nalization of coercive control. Critics 
point to constitutional and evidentiary 
problems evoked by punishment for 
conduct that is subjective, a “course of 
conduct,” and focuses on the effects 
on a victim. Possible constitutional 
challenges include vagueness, over-
breadth, and the First Amendment.30 

For example, some commentators 
point to vagueness and overbreadth 
in conduct that causes “serious alarm 
or distress” [to an intimate partner] 
that has a “substantial effect” on a 
victim’s “day-to-day activities.” In 
addition, abusers’ verbal attacks (ridi-
culing or demeaning) might be pro-
tected as freedom of expression the 
First Amendment. 

It is important to mention that 
some constitutional criticisms pre-
date the current law reform move-
ment, stemming from a period when 
policymakers puzzled over how to 
operationalize Dr. Stark’s sociologi-
cal concepts of “oppressive behav-
ior,” “liberty crime,” “subordination,” 

“disruption of daily activities,” and 
“gender-based privilege.” Since then, 
however, significant law reform on the 
international arena has added consid-
erable precision to definitions of coer-
cive and controlling behavior. 

Some recent criticisms are directed 
at the English and Welsh law. Yet, that 
law is set forth only briefly and in broad 
general terms although it is clarified 
subsequently by statutory guidance 
with precise examples. United States 
laws are not structured in this manner: 
definitions of terms are explicit in the 
law. As one commentator concedes, 
“precise statutory language . . . might 
remove some of the constitutionally 
problematic ambiguity.”31 Further, 
similar constitutional challenges about 
vagueness and overbreadth have been 
raised against stalking laws (specifi-
cally in terms of language of “course 
of conduct” and “effect”) and have 
largely been unsuccessful. 

Other criticisms focus on problems 
of proof. Psychological abuse, like 
coercive control, can be difficult to 
prove to law because of the absence 
of documented physical injury. With 
coercive control, proof necessitates 
a focus on the micro-regulation of 
daily activities that are associated 
with pervasive gender-based expecta-
tions inherent in women’s traditional 
roles as homemakers, mothers, and 
sexual partners (e.g., male control of 
finances; men preventing access to 
employment; male demands about 
women’s dress, shopping, or cook-
ing). Alternatively, proof might be dif-
ficult because law enforcement and 
factfinders might view controlling 
conduct as an expression of romantic 
attachment (e.g., demands of isolation 
from family and friends, monitoring 
an intimate partner’s time). As one 
commentator notes:

Given the persistence of such gen-
der-role expectations, it may be 
difficult to distinguish coercion 
and control from romantic love. 
Research has suggested that jealous 
and possessive behaviours, such as 
restricting what the victim wears, 
who she sees and where she goes 
may be interpreted as signs of the 
abuser’s love and so not recognised 
as abusive – at least at first.32
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To surmount problems of proof, 
criminal justice professionals must 
shift their focus from violent inci-
dent-based conduct to a pattern of 
behavior that is rarely visible to third 
parties. Each case requires “individu-
alized and nuanced factual analysis.”33 

Similar to proof of stalking, proof of 
coercive and controlling behaviors 
depends on the victim’s understand-
ing because the abusive conduct is 
contextual and specifically designed 
to exploit a particular victim’s fears 
and vulnerabilities. To outsiders, the 
conduct may look benign.

The U.K. has tackled problems of 
proof by producing precise guidance 
by the Crown Prosecution Service (the 
principal public agency for conduct-
ing criminal prosecutions in England 
and Wales) on the sources of evidence 
to establish the new offense. These 
include victims’ diaries, text messages 
and emails, and testimony from friends, 
family members, and others.34 Further, 
successful prosecutions depend on 
extensive training of law enforcement 
and legal practitioners. Within a few 
years after enactment of the law in 
England and Wales, increased police 
training on controlling and coercive 
behavior led to a significant increase 
in arrests and convictions.35

On the other hand, criminaliza-
tion has considerable advantages.36 

It reaches a form of serious abuse 
that heretofore has escaped liability. 
It more accurately reflects survivors’ 
lived experiences which encompass 
a spectrum of non-physical abusive 
behavior characterized by tactics of 
intimidation, isolation, degradation, 
and humiliation. Because coercive 
controlling behaviors can precede, 
motivate, or increase the likelihood 
of violence in intimate relationships, 
criminalization offers the possibility 
of preventing intimate partner homi-
cides by holding offenders account-
able before lethal outcomes. By giving 
criminal justice professionals a new 
legal tool, criminalization enhances 
the likelihood that professionals might 
be able to identify and charge chronic 
abusive partners with a broader range 
of offenses. Holding abusers account-
able via penalties and/or fines serves 
both the punitive and deterrent func-
tions of the criminal law.

Criminalization recognizes the dev-
astating impact of coercive control 
on survivors and their children and 
thereby can prevent many adverse 
mental health outcomes. This recog-
nition enables survivors to feel vali-
dated by the legal system, facilitates 
their strategic help-seeking behavior, 
and expands the perceived legitimacy 
of legal remedies. At the same time, it 
sends a message to abusers that their 
abusive tactics will not be tolerated by 
society. Finally, criminalization can 
serve as an opportunity to educate 
the public and provide an impetus 
for the transformation of cultural atti-
tudes about the dynamics and harm 
of domestic violence.

V. Civil Law Expansion
Some American jurisdictions 

adopted a different approach than the 

U.K. by expanding existing civil reme-
dies by specifically establishing coercive 
control as a ground for a restraining 
order. Civil restraining orders are a 
widely used intervention in response 
to domestic violence. They are cur-
rently available in all 50 states, though 
the scope of relief they provide varies 
widely among the different states. 

Depending on the jurisdiction, pro-
tection orders can prohibit a person 
from threatening or harming the peti-
tioner; entering the petitioner’s home; 
coming within a certain distance of the 
petitioner and/or her children; coming 
to the petitioner’s home, work, school; 
contacting the petitioner directly or 
indirectly in person, by phone, email, 
texting, mail or through a third party; 
and purchasing or owning firearms. 
They can also grant temporary child 
custody and award temporary child 
or spousal support. Many protection 
order statutes exist within a jurisdic-
tion’s family code, alongside matters of 
parentage, divorce, custody, support, 
and property division.

Law reform incorporating coer-
cive control into state civil codes 
increased dramatically in the past few 

years. In 2020 and 2021, three states 
(California, Connecticut, and Hawaii) 
enacted civil law reforms, and several 
additional states are considering legis-
lation, as explained below.

A. California
On September 29, 2020, Governor 

Gavin Newsom signed Senate Bill 
1141 into law, incorporating coer-
cive control as a form of abuse under 
California’s Domestic Violence Pre-
vention Act. Specifically, the new law 
amends Section 6320 of the Califor-
nia Family Code by incorporating 
coercive control under the rubric of 
“disturbing the peace” so that the lat-
ter conduct constitutes a ground for a 
restraining order. 

Section 6320 defines coercive con-
trol “a pattern of behavior that in pur-
pose or effect unreasonably interferes 

with a person’s free will and personal 
liberty.” The statute then sets forth 
illustrations of coercive control, includ-
ing: (1) isolating the other party from 
friends, relatives, or other sources of 
support; (2) depriving the other party 
of basic necessities; (3) controlling, 
regulating, or monitoring the other 
party’s movements, communications, 
daily behavior, finances, economic 
resources, or access to services; and (4) 
compelling the other party by force, 
threat of force, or intimidation, includ-
ing threats based on actual or sus-
pected immigration status, to engage 
in conduct from which the other party 
has a right to abstain or to abstain from 
conduct in which the other party has a 
right to engage.

Coercive control was first deemed 
a ground for a restraining order in 
McCord v. Smith, 264 Cal. Rptr. 3d 
270 (Cal. Ct. App. 2020). In that case, 
Ms. Smith obtained a restraining 
order after claiming that Mr. McCord 
had disturbed her peace by repeat-
edly visiting her uninvited, texting 
her, emailing her, and sending her 

Criminalization recognizes the devastating impact of 
coercive control on survivors and their children and 

thereby can prevent many adverse mental health outcomes.

DVR 2701.indd   7 9/14/2021   4:10:26 PM



© 2021 Civic Research Institute. Photocopying or other reproduction without written permission is expressly prohibited and is a violation of copyright.

8 Domestic Violence Report October/November 2021

See LEGAL REMEDIES, next page

LEGAL REMEDIES, from page 7

harassing and threatening photos. On 
appeal, the Court of Appeal upheld 
the restraining order explaining that 
courts should consider the totality 
of the circumstances when deciding 
whether to issue a restraining order. 
The court regarded McCord’s con-
duct as part of the totality of the cir-
cumstances illustrating his exercise  
of dominion and control that threat-
ened his wife’s peace of mind, and 
thereby supported the issuance of 
the restraining order. New legisla-
tion quickly followed, providing an 
expanded definition of coercive con-
trol as well as examples. 

California’s new legislation has an 
impact beyond restraining orders. Cali-
fornia is one of many states that erect 
presumptions against custody for abus-
ers (Cal. Fam. Code § 3044) in certain 
cases. In California, those circum-
stances include a finding of domestic 
violence or a criminal conviction for 
domestic violence. Under California’s 
new coercive control law, the issu-
ance of a restraining order based on 
coercive control serves as evidence to 
support the imposition of a custodial 
presumption against an abuser. In 
addition, the family code definition of 
abuse, including coercive control, has 
an influence on the state’s criminal 
law because the evidence code relies 
on both the family code definition of 
domestic violence as well as penal code 
definition (for example, by allowing 
the admission of prior acts of domestic 
violence) (Cal. Evid. Code §1109).

B. Connecticut
Connecticut law similarly expanded 

its civil law definition of domestic vio-
lence to include coercive control. 
“Jennifer’s Law” (S.B. 1091) amends 
Conn. Gen. Stat. 46b-1 to allow judges 
to grant restraining orders based on 
this form of abuse without the need to 
prove physical assault.

The title of the law honors two 
victims of domestic violence homi-
cides, Jennifer Dulos and Jennifer 
Magnano. Dulos was in the midst of 
divorce and custody proceedings 
involving allegations of domestic vio-
lence when she disappeared. She had 
filed for a restraining order, but the 
judge denied her petition because she 
had never been physically attacked by 

her former husband. Her estranged 
husband, while facing charges for her 
murder, died by suicide in 2020. 

Magnano was also in the midst of 
a divorce and custody dispute when 
she died. Her husband was subject to 
a restraining order requiring him to 
stay away from the home. In fear for 
her life, Magnano fled with their three 
children from Connecticut to Cali-
fornia, but the court required her to 
return to Connecticut to litigate cus-
tody. There, her husband murdered 
her in front of their children before 
killing himself. Her now-adult chil-
dren advocated for law reform. After 
additional lobbying by advocacy orga-
nizations and survivors (including 
actress Evan Rachel Wood), the bill 
was signed into law on June 28, 2021.

The Connecticut law defines coer-
cive control of a family or household 
member as “a pattern of behavior that 
in purpose or effect unreasonably 
interferes with a person’s free will and 
personal liberty.” It includes, but is not 
limited to, “unreasonably” engaging 
in any of the following acts: (1) iso-
lating the family or household mem-
ber from friends, relatives or other 
sources of support; (2) depriving the 
family or household member of basic 
necessities; (3) controlling, regulating 
or monitoring the family or house-
hold member’s movements, commu-
nications, daily behavior, finances, 
economic resources or access to ser-
vices; (4) compelling the family or 
household member by force, threat 
or intimidation, including, but not 
limited to, threats based on actual or 
suspected immigration status, to (i) 
engage in conduct from which such 
family or household member has a 
right to abstain, or (ii) abstain from 
conduct that such family or household 
member has a right to pursue; (5) 
committing or threatening to commit 
cruelty to animals that intimidates the 
family or household member; or (6) 
forced sex acts, or threats of a sexual 
nature, including, but not limited to, 
threatened acts of sexual conduct, 
threats based on a person’s sexuality 
or threats to release sexual images.

The law provides additional pro-
tections in family relations matters. 
Specifically, it establishes a program 
to provide legal representation for 
indigent survivors who file for restrain-
ing orders and allows them to email 

marshals with the forms needed to 
serve their abusers rather than requir-
ing hand delivery. Victims will also be 
allowed to testify remotely in restrain-
ing order proceedings and proceed-
ings for criminal protection orders. 
This landmark legislation also amends 
the definition of family violence crimes 
to include violations of family violence-
related court orders and requires con-
sideration of the heightened risk posed 
to victims when determining bond for 
violations of court orders. 

Another provision of the new law 
prioritizes child safety as a factor in 
child custody cases by making domes-
tic violence the first factor to consider. 
(This reform is discussed in the accom-
panying article by Danielle Pollack 
and Joan Meier in this issue of DVR.)

C. Hawaii
Hawaii is another state that cur-

rently allows victims seeking tem-
porary restraining orders to rely on 
evidence of coercive control. The law 
was intended to remedy the problem 
that many victims who experience non-
physical abuse often believe that they 
cannot seek legal protection if they 
do not have proof of physical abuse or 
bodily injury. It amends the definition 
of “domestic abuse” under restraining 
order statutes and also amends insur-
ance laws to include “coercive control” 
between family or household mem-
bers.” This law was the first stage of 
law reform in this state and was soon 
followed by criminalization.

D. Other State Reforms
Several additional states (i.e., Illinois, 

Maryland, New York, and South Caro-
lina) are currently considering laws 
on coercive control.37 Pending bills in 
New York and South Carolina would 
criminalize coercive control, making it 
a felony. Other state bills adopt civil law 
reform: Illinois and Maryland would 
establish coercive control as a ground 
for a restraining order. 

As can be seen, civil law reform 
is currently underway in a handful 
of states. Reform of the grounds for 
injunctive relief has significant poten-
tial to expand legal protections for 
victims of intimate partner violence. 
With this reform, many survivors can 
benefit immediately from broadening 
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the grounds for injunctive relief. In 
addition, because many petitioners for 
restraining orders are self-represented, 
this reform facilitates survivors’ ability 
to obtain relief. Finally, this civil law 
reform has significant potential for 
identifying psychological abuse before 
it escalates into lethal violence.

VI. Tort Innovation
An innovative remedy for coercive 

control is a tort suit for damages for 
personal injury. A lawsuit filed in May 
2021 in Los Angeles by Renée Izam-
bard against her former husband, 
operatic popstar Sébastien Izambard 
(of the group Il Divo), tests this new 
legal theory.38 

Renée was a music publicist in 
Australia when she met Sébastien in 
2005. She was quickly drawn into an 
intense relationship with him. She 
soon moved to France at his request. 
They married in 2008. For the next 10 
years, coercive control was pervasive 
in their marriage. Sébastien would 
call her over 20 times per day and fly 
into rages if she did not answer imme-
diately. He relentlessly pressured her 
for sex, even while she was unwell, 
asleep, soon after she gave birth, and 
while she was heavily medicated. If she 
refused, he deprived her of sleep. On 
several occasions, he insisted that she 
watch him engage in sex with prosti-
tutes and continued to pressure her, 
despite her refusal, to involve third 
parties in their sexual relationship. 
He insisted she perform sexual acts 
to “earn her money.” He regularly uri-
nated and ejaculated on her, against 
her will. He constantly criticized her 
appearance (her weight, stomach, 
feet, and breast size). 

Sébastien denied Renée access to 
money and financial accounts despite 
their considerable wealth. He isolated 
her, refusing to let her contact family 
members and friends. He jealously 
monitored and controlled her move-
ments, watching her on the home’s 
closed-circuit television system and 
tracking her vehicle. He dissemi-
nated her medical information to the 
media. When she suffered an emo-
tional breakdown in 2017, he denied 
her access to medical care. 

When Renée finally filed for 
divorce in 2018, Sébastien deprived 

her and their three children of money 
for their basic needs (clothes, food, 
transportation, education, health 
and car insurance, medical care, and 
housing). He refused to pay child sup-
port. He terminated their homeowner 
insurance, leaving Renée and the chil-
dren homeless. 

After California enacted the new 
civil law on coercive control, Renée 
resorted to a tort suit to recover 
financial compensation for psycho-
logical harm. Her complaint alleges 
violations of the civil tort of domestic 
violence, sexual battery, assault, and 
intentional infliction of emotional 
distress. The complaint is grounded 
in her ex-husband’s coercive and con-
trolling behavior. If Renée prevails, 
her pioneering lawsuit will not only 
send a deterrent message to other 
abusers who exercise coercive control 
but also open the door to additional 
use of this innovative remedy. 

Personal injury lawsuits constitute 
another important form of relief for 
victims of coercive control. Admit-
tedly, this remedy has limited poten-
tial because it is available only in cases 
of abusers with substantial resources 
and in compelling cases. In addition, 
relief will be available only to survi-
vors with access to attorneys who are 
willing to take their cases on a contin-
gency fee basis and to litigate against 
well-heeled defendants.

The above criminal and civil law 
reforms are not meant to be exhaus-
tive remedies. It is hoped that these 
reforms will lead to further elaboration 
of remedies, such as the use of coer-
cive control as a defense or mitigation 
to murder and as an enhancement to 
existing crimes (such as false impris-
onment and children’s witnessing 
domestic violence).39 Finally, in some 
states, these law reforms prompted a 
comprehensive review of these states’ 
domestic violence laws and resulted in 
enactment of additional legal protec-
tions for survivors. Law reform may 
proceed in stages with civil relief as 
the first stage before criminalization 
follows (as in Scotland and Hawaii).

Conclusion
Until recently, state legislatures 

largely ignored coercive control. 
Prompted by law reform in the inter-
national arena, momentum is now 
building across the United States to 

codify this pervasive pattern of abuse. 
Three approaches to law reform cur-
rently exist: criminalization, civil law 
reform (expansion of grounds for 
restraining orders), and tort reform. 
A comprehensive approach that 
encompasses all three approaches is 
advisable to hold abusers accountable 
and protect survivors. Recognition of 
coercive control by the legal system is 
long overdue. It is time for the legal 
system to recognize the role of coer-
cive control in the formerly invisible 
dynamics of intimate partner abuse 
with its devastating consequences for 
survivors’ well-being. 
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including child murders, experienced 
by those litigating custody and visita-
tion. Custody courts often refuse to 
take abuse and risk concerns seriously 
and sometimes even respond puni-
tively to the messenger.1 A growing 
number of children have been mur-
dered2 after a family court granted 
unsupervised access to a parent 
reported to be dangerous by the other 
parent. Many other children are sub-
jected to childhoods of ongoing abuse 
as the result of court ordered custody 
reversals which minimize family abuse 
claims, remove children from a safe 
parent, and award custody to an abus-
ing parent.3 

Protective parents who have been 
through these harrowing experiences 
have been marching on the Capitol, 
the Department of Justice, and Con-
gress for more than a decade.4 They 
have desperately sought change in 
their states and at the federal level 
through legislative reform and media 
attention. Recently the movement has 
begun to gain real traction, thanks 
to the voices of a growing number 
of protective parents, advocates, and 
surviving children who are organizing 
and calling on lawmakers for reform, 
along with professionals enlisted to 
this cause. Survivors and advocates 
are encouraged by watching successes 
unfold in neighboring states.5 Advo-
cates’ and victims’ voices are being 
amplified by growing media atten-
tion.6 Mainstream media as well as 
policymakers are responding both 
to the multiplying reports of family-
court-involved child murders, as well 
as new research7 which makes clear 
that these troubling cases are part of 
a systemic trend nationwide. 

As a result of the growing momen-
tum for change, statutory reforms are 
advancing at both the federal and 
state level.

Federal Statutory Developments
After years of fragmented but per-

sistent grassroots efforts to educate the 
federal government about the situa-
tion in family courts, federal legislation 
addressing the failures of family courts 
was adopted for the first time in 2018. 
Non-binding House Concurrent Reso-
lution (H. Con. Res.) 72 (“Express-
ing the Sense of Congress that Child 

Safety Is the First Priority of Custody 
and Visitation Adjudications”), articu-
lates principles to guide states and 
family courts, urging state courts to 
resolve safety risks and claims of fam-
ily violence first, as a fundamental 
consideration, before assessing other 
best interest factors.8 The Resolution 
also urges states to restrict unscientific 
theories to deny abuse, and to ensure 
that expert testimony in abuse cases is 
provided only by those with genuine 
expertise in abuse. The Resolution was 
adopted by a unanimous, bipartisan 
U.S. House of Representatives.

In 2021, Representative Brian Fitz-
patrick (R-PA), in response to a hor-
rific child murder in his state, and 
building on a state custody reform 
bill which was advancing in the 

child’s name, added a provision on 
child safety in family courts to the 
House version of the proposed Vio-
lence against Women Act (VAWA). 
It passed in the U.S. House earlier 
this year. The Keeping Children Safe 
From Family Violence Act (Kayden’s 
Law)9 provides a funding incentive 
for states to adopt laws which imple-
ment some of the recommendations 
in H. Con. Res.72, including prioritiz-
ing the safety of children in private 
custody proceedings. The incentive 
provision is modeled after the Rape 
Survivor Child Custody Act,10 which 
was adopted by 49 states in five years, 
and it uses the same funding set-aside.

Assuming VAWA passes in the U.S. 
Senate with this provision, states apply-
ing for this funding would need to 
demonstrate that state law ensures 
several things: First, that in private 
custody cases where abuse is alleged, 
experts providing testimony possess 
demonstrated expertise and clinical 
— not solely forensic — experience 
in working with victims of domes-
tic violence or child abuse. Second, 
evidence of past sexual or physical 
abuse committed by a party must be 

considered in determining the truth 
of any allegations of family violence. 
Third, states must require courts to 
examine potential reasons for a child’s 
estrangement from one parent before 
blaming the other parent. And finally, 
states must implement a training pro-
gram for judges and court personnel 
which relies on evidence-based and 
peer-reviewed research in child sexual 
abuse, physical and emotional abuse, 
coercive control, implicit and explicit 
bias, trauma, the long and short-term 
impacts of domestic violence and child 
abuse on children, and victim and per-
petrator behaviors. 

Positive State Laws
Even before the VAWA child safety 

provision was proposed, new research, 

grassroots pressure, the federal Reso-
lution, and the growing number of 
reports of children abused and killed 
by a parent after a court refused to 
protect them, has propelled numer-
ous state lawmakers and advocates to 
seek to strengthen custody statutes. 
A concerted reform effort began in 
Pennsylvania in 2017; this effort has 
inspired other states to follow suit. 

Pennsylvania
In the 2020-21 session, Kayden’s 

Law SB78, led by Senators Lisa Baker 
and Steve Santarsiero, passed the 
Pennsylvania Senate in a bipartisan 
46-4 vote. Among other things, this 
bill creates a rebuttable presump-
tion for professionally supervised 
contact if any child contact with an 
adjudicated abuser is granted; lim-
its how the “friendly parent” factor 
can be applied; restricts responses 
to a child’s estrangement from a par-
ent; provides de novo review of child 
welfare agency findings of physical 
or sexual abuse; and recommends a 
training program for court personnel 

See CUSTODY LAWS, next page

In 2021, Representative Brian Fitzpatrick (R-PA),  
added a provision on child safety in family  
courts to the House version of the proposed  

Violence against Women Act (VAWA).
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similar to that proposed in the fed-
eral VAWA provision. 

Pennsylvania’s reforms began in 
2017 when the preliminary findings11 
from Meier and team’s empirical study 
of family court outcomes in cases 
involving abuse and alienation pro-
vided the empirical research needed 
to support critical policy changes. Pull-
ing together a small group of experts 
including the second author, litigator 
Richard Ducote, and Legal Director 
of the Barbara Hart Justice Center,  

Jodi Lewis, the first author led a pro-
cess of drafting proposed legislation 
to ensure courts’ prioritization of chil-
dren’s safety in cases involving abuse 
allegations. In 2018, this proposal, 
HB2058, was introduced by Represen-
tative Mark Rozzi.

This proposal was propelled forward 
by the brutal killing of seven year old 
Kayden Mancuso by her biological 
father during a court-ordered unsuper-
vised visit in August 2018.12 The Penn-
sylvania court had ignored not only 
the mother’s reports of the father’s vio-
lent, erratic, and criminal history, but 
also an expert opinion urging that the 
father needed mental health treatment 
before having unsupervised access. 
Soon after the murder, Kayden’s 
mother testified at a Policy Commit-
tee Hearing before a panel of lawmak-
ers and the public.13 In that hearing, 
advocates shared Meier’s research and 
called on state lawmakers to advance 
the custody reform bill introduced by 
Rozzi.14 The Pennsylvania legislative 
bureau then analyzed both Rozzi’s bill 
and another proposal (a set of prin-
ciples denominated the “Safe Child 
Act”), determining that only the first 
passed constitutional muster. The 
Rozzi bill was expanded in 2019 and 
reintroduced as Kayden’s Law SB868 

by Senator Santarsiero, representing 
the district where Kayden had lived. 
For the following session, Santarsiero 
(D) joined with his Judiciary counter-
part, Chair Baker (R), to successfully 
lead it through the Senate as SB78 in 
June 2021.15 At the time of this writing, 
it is under House consideration. 

Connecticut
After three years of organizing 

efforts by a Connecticut protective 
parents group16 and advocates’ and 
lawmakers’ consultation with these 
authors and coercive control expert 

Evan Stark, in 2021 Governor Lamont 
signed Jennifers’ Law SB1091, cham-
pioned by Senator Alex Kasser. The 
law adds coercive control to the defi-
nition of domestic violence in the 
state’s custody and protection order 
laws, building on Hawaii’s17 and 
California’s18 statutes in this regard. 
It allows abuse victims who have been 
issued protection orders on their or 
their child’s behalf to elect to appear 
in court remotely, and also appropri-
ates funding for representation of 
low-income petitioners seeking pro-
tection orders. Jennifers’ Law memo-
rializes not one but two different 
“Jennifers” killed by abusive partners 
while seeking to keep their children 
safe in custody litigation — Jennifer 
Dulos and Jennifer Magnano. 

Colorado 
Following advocacy led by Violence 

Free Colorado and a state-based grass-
roots group “Moms Fight Back,” in 
2021 Governor Polis signed Julie’s 
Law HB1228, championed by Repre-
sentative Meg Froelich (D) and Sena-
tor Jim Smallwood (R). Julie’s Law, 
named after a child who was court-
ordered to live out her childhood with 
her sexually abusive father, requires 
12 hours of initial training for custody 

evaluators on the facts of domestic 
violence (including coercive control), 
child abuse (including sexual abuse), 
and trauma. Four subsequent hours 
of training on this subject matter are 
required every two years. 

The need for this law was crystal-
lized by a 2020 analysis which showed 
that Colorado custody courts were 
adopting evaluator recommendations 
about parenting time into their final 
orders over 80% of the time, but eval-
uators lacked standardized training 
on domestic violence or child abuse.19 
In addition, the new law integrates 
language and factual findings from 
U.S. House Concurrent Resolution 72 
into the state custody statute. 

New York
In the 2020-21 session, New York 

saw a custody evaluator training bill 
A2375A (Dinowitz) pass the Assembly. 
It requires that court-ordered forensic 
evaluations be done by a licensed psy-
chologist, social worker or psychiatrist 
who has completed a training program 
from domestic violence experts.20 It 
is part of a package of three custody 
reform bills, including the pending 
“Kyra’s Law”21 and another bill on 
improving accessibility to forensic 
reports, which will be reintroduced 
next session. 

Maryland
In 2019, a Maryland Workgroup 

to Study Child Custody Proceedings 
Involving Child Abuse or Domestic 
Violence Allegations was formed by 
the Secretary of State, in response 
to multiple child murders, including 
four young children murdered by 
their two fathers during court-ordered 
visitation.22 In both of these cases the 
mothers had begged the court not to 
send their children unsupervised into 
the care of fathers who they knew to 
be dangerous, but the courts, encour-
aged by misguided custody evaluators, 
ignored the mothers’ entreaties.

Workgroup members met for nearly 
two years and heard from experts all 
over the country, including author 
Meier. They issued safety-oriented 
recommendations to the legislature 
which then became a package of three 
reform bills introduced in the 2020-21 
session: SB675 (judicial and guardian 

New research, grassroots pressure, the federal Resolution, 
and the growing number of reports of children abused 
and killed by a parent after a court refused to protect 
them, have propelled numerous state lawmakers and 

advocates to seek to strengthen custody statutes.
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ad litem (GAL) training), SB775 (cus-
tody statute reform for abuse cases), 
and SB774 (child’s voice and prefer-
ence), all led by Senator Lee. None 
passed this session. All will be reintro-
duced in the upcoming session. 

Note: One or both authors have been 
involved in all of the above legislative 
efforts, in most cases providing consulta-
tion and proposed drafting at early stages 
of the process, as well as providing written 
and/or oral testimony in legislative hear-
ings. This work is integral to The National 
Family Violence Law Center (NFVLC) 
through its Legislative Clearinghouse. 

Issues Raised by Child Protective 
Custody Reforms

In the course of working with law-
makers and advocates on these policy 
initiatives, we have encountered a 
number of concerns about custody 
reforms. Below we describe four issues 
which we suspect will continue to arise 
and require continued attention and 
discussion in future reform efforts.

1. Objections Will Arise
As an over-arching matter, reforms 

aimed at better protecting children in 
private custody are often seen as creat-
ing significant shifts in the status quo, 
for not only judges but for GALs, child 
welfare professionals, and lawyers. It is 
critical not to underestimate the num-
ber and variety of stakeholders who 
may be invested in elements of the 
status quo, and therefore inclined to 
fight reforms. It is therefore impera-
tive to vet proposals with a broad range 
of stakeholders early in the process in 
order to understand and respond to 
objections to the extent it is possible 
without sacrificing the goal of improv-
ing child safety in custody litigation. 

2.  Equity for Underrepresented 
Groups
For some, concerns about requir-

ing family courts to focus on protect-
ing children have stemmed from the 
belief that family courts will simply 
import the same racially and economi-
cally unequal practices that still plague 
the child welfare system. These con-
cerns are understandable given the 
widely acknowledged disproportionate 
impact of child welfare interventions 

on underrepresented groups, espe-
cially Black and brown women and chil-
dren, as well as these agencies’ history 
of holding abused women accountable 
for “failing to protect” their children 
from abusers.23

There are at least two answers to 
these concerns, offered by advocates, 
survivors, and the NFVLC. First, it 
is critical that any custody reforms 
are developed in collaboration with 
diverse stakeholders to ensure diverse 
voices are heard, and especially that 
concerns about racial equity are 
addressed. Poverty, racial, and cultural 
differences are often labeled “neglect” 
in the child welfare system, fueling 
its discriminatory impact on Black, 

brown, and impoverished women. 
Legislative custody reforms should 
include protections against these sys-
temic biases. One means of doing so 
is to restrict or exclude custody courts’ 
reliance on agency “neglect” (as 
opposed to physical/sexual abuse), as 
was done in PA SB78. 

Second, while discrimination is 
problematic, the courts’ failure to 
protect Black and brown children 
is at least as problematic, in the eyes 
of many advocates and protective 
parents from such populations. For 
instance, Angela, a survivor, advo-
cate, and protective parent with a 
custody case pending spoke to this 
at a stakeholder meeting organized 
by the NFVLC at George Washington 
University and their Georgia partners 
working on state custody reform, say-
ing: “You can’t imagine what it’s like 
to watch your child cry and suffer and 
you know it and you’re being forced 
to watch it and send her to the abuser. 
And if you don’t, you’re arrested. I’m 
being forced not to protect my child. 
And to this day I’m still fighting and 
she’s still dealing with trauma.”

Rosa Perriera, a nurse who founded 
Black Femicide US, a database track-

ing murders of Black women and girls 
and the co-organizer of the Black 
Women’s March 2021, stated in a 
conversation with the first author, “I 
really want these [custody reform] 
laws enacted because of the high rate 
of violence against Black women and 
children in particular. The custody 
courts are very lax. They do not listen 
to the mothers. They do not listen to 
their cries for help when they say, ‘hey 
this person is abusive.’ If the mom or 
child is killed, we can see many times 
she had been demanding safety from 
the courts. In almost in every instance 
of the murders, child welfare had 
been involved first, so the courts know 
— or they should.”

3.  The Interface of Child Welfare 
and Private Custody 
One reason family courts are fre-

quently non-protective is that private 
custody courts and child welfare agen-
cies too often mistakenly defer to each 
other. While family courts often deem 
child abuse allegations to belong only 
in state child protection agencies, agen-
cies often assume that custody courts 
will resolve any child safety concerns. 
The net effect can be that children in 
these cases are systematically unpro-
tected by both systems, as Meier and San-
karan have described.24 The reforms 
described above aim to require private 
custody courts to address all credible 
abuse allegations, whether or not they 
have been addressed by the State. 

Some stakeholders have expressed 
fear that child welfare findings of abuse 
will be uncritically accepted by family 
courts and have opposed reforms that 
seek to close this gap. This concern 
arose and was addressed in Pennsyl-
vania, where the custody law already 
requires litigants to report child wel-
fare involvement and “indicated” sta-
tus. Reformers added a requirement 

Any custody reforms must be developed in collaboration 
with diverse stakeholders to ensure diverse  

voices are heard, and especially that concerns  
about racial equity are addressed.
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of de novo review for cases where the 
agency has issued an “indicated” sta-
tus for physical or sexual abuse of 
a child; this was written to exclude 
neglect findings, precisely because 
neglect is the rubric under which 
poor women and women of color are 
especially targeted. This reform in 
Kayden’s Law SB78 adds a layer of due 
process not currently afforded to liti-
gants, while still ensuring that custody 
courts hear (at a minimum) about 
physical and sexual abuse which child 
welfare has confirmed. The net effect 
is that before a family court accepts an 
abuse finding from an agency, four to 
five individuals would have separately 

validated that abuse — the CPS case-
worker, administrator, and solicitor, 
often the CPS supervisor from the 
agency — and then, importantly, the 
custody judge, after a required full 
and fair hearing.

4.  The Challenge of Incorporating 
Court-Related Trainings into 
Legislation 
Those who have handled such 

cases know the challenges of persuad-
ing courts that domestic violence or 
child maltreatment raised in custody 
litigation is true and warrants child 
protection. As H. Con. Res.72 rec-
ognizes, courts often rely on custody 
evaluators or other “experts” who 
lack expertise in the type of abuse 
at issue in the case. In our experi-
ence and conversations with other 
professionals, judges rarely receive 
more than pro forma domestic vio-
lence trainings and little, if any, 
training on child sexual abuse. Sub-
stantial evidence-based training for 
court personnel on domestic abuse 
dynamics, trauma, and child abuse 
is essential for child safety in child 
custody cases. Incorporation of such 
requirements or recommendations 
into legislation can, however, engen-
der disagreements. 

First is the question of who does the 
trainings: Some stakeholders may be 
invested in being the trainers, due not 
only to their own special expertise, but 
potentially also due to the compensa-
tion, the status, or other institutional 
concerns. However, because the train-
ings advocated by these reforms — 
including child abuse, sexual abuse, 
counter-intuitive aspects of family 
abuse, and the dangers of pseudo-
science — are often new to family 
courts, trainers upon whom courts 
have previously relied are not always 
best situated for addressing these 
topics. Some longstanding trainers 
come from a perspective that is affir-
matively harmful to the goal of child 
protection, such as a belief system that 

treats abuse allegations as evidence of 
parental alienation. To ensure that 
training does not become captured by 
unhelpful or affirmatively destructive 
approaches, proponents of training 
reforms must align, to the extent pos-
sible, with courts and lawmakers who 
will have the power to select appropri-
ate trainers. In addition, some grass-
roots activists are critical of the idea 
of trainings at all, arguing they are 
ineffective and/or little more than a 
“gravy train” for organizations which 
have not been sufficiently helpful to 
the needs of protective parents and 
their children. It can be important to 
address these concerns as well.

Another source of resistance to 
judicial training derives from the 
belief that legislatures should not 
“interfere” with courts and court 
policy. Such advocates will sometimes 
urge that only non-judicial neutrals, 
such as Guardians ad Litem (GALs) 
or Minors’ Counsel and custody evalu-
ators, should be subject to new train-
ing requirements, and courts should 
determine their own training. 

We at the NFVLC believe that all 
neutrals, including judges, need to 
be trained on these subjects. Leav-
ing the choice of topic and curricula 
entirely to courts themselves cannot 

suffice because judges, like many 
“adult learners,” may not “know what 
they don’t know.”25 And while some 
courts acknowledge that they need 
help, others may be reluctant to 
accept the idea that their work could 
be improved — particularly in abuse 
cases. This attitude was addressed by 
one judge speaking at a recent event 
held to honor Kayden Mancuso, the 
Pennsylvania child murdered by 
her father during his court-ordered 
access. Judge Lori A. Dumas, a mem-
ber of the Philadelphia and Penn-
sylvania Bar Associations as well as 
the National Council of Juvenile and 
Family Court Judges, while support-
ing reforms, commented: “[S]hame 
on us in Pennsylvania for having to 
go to the Legislature to tell us [in 
Judiciary] that the best interest of the 
child should be first and foremost in 
these courts. We as judges have an 
obligation to every single child that 
comes in front of us for those of us in 
family court.”

Proponents of judicial trainings 
must enlist supportive judges, survi-
vors’ stories, empirical research, and 
professionals’ testimony and expertise 
to overcome resistance to requiring 
improved judicial training along with 
other protective reforms.

Finally, some state constitutions, 
such as Pennsylvania’s, prohibit legis-
latures from requiring judicial train-
ings on separation of powers grounds. 
However, we have found no such pro-
hibition in the other states we have 
researched, and several states (i.e., 
California, Connecticut, and New 
Hampshire) have already legislated 
on the topic. But regardless of the 
state constitution, since court admin-
istrators will need to implement any 
judicial training — proponents will 
benefit from preliminary dialogue 
with such personnel to address any 
concerns and obtain their buy-in. 

Conclusion
The movement to protect chil-

dren’s safety in the custody litigation 
context is gaining momentum thanks 
to the intersection of in-depth schol-
arly research and the persistent efforts 
by advocates, the voices of parent and 
child survivors of harmful custody  
rulings, a growing cadre of dedicated 

Proponents of judicial trainings must overcome  
resistance to requiring improved judicial training  

along with other protective reforms.
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and informed lawmakers, and increas-
ing press attention. To overcome 
predictable objections to strong pro-
tective reforms for children, advo-
cates must expand their coalitions 
and give careful thought to oppos-
ing concerns. The momentum that 
has begun is sure to help ensure that 
courts adjudicating children’s future 
parenting take concerns about chil-
dren’s safety seriously. The National 
Family Violence Law Center stands 
ready to continue this work with law-
makers, stakeholders, and advocates 
who share this mission.
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Appellate Analysis. The Court of 
Appeal for the Third District consid-
ered William’s argument that the trial 
court lacked jurisdiction to renew 
the DVRO while the appeal from 
the granting of the original DVRO 
remained pending. William contend-
ed that because the issuance of the 
original DVRO remained pending 
on appeal, it could not be modified. 
The court noted that a DVRO is a 
type of injunction and that a restrain-
ing order is separately appealable as 
an order granting an injunction. The 
court found that William’s arguments 
were not supported by citation to any 
legal authority and lacked merit.

Trial Court Maintained Jurisdiction 
to Renew DVRO While Appeal of Orig-
inal DVRO was Pending. The court 
ruled that where, as here, an injunc-
tion of limited duration is appealed, 
the trial court has power to extend 
the injunction pending disposition of 
the appeal when needed. “Thus, the 
trial court had the authority to renew 
the DVRO pending disposition of the 
appeal from the granting of the origi-
nal DVRO if doing so would serve the 
ends of justice.” The trial court, having 
determined that Carol met her burden 

of proof, “necessarily concluded that 
renewing the DVRO” was proper. The 
court also dismissed William’s argu-
ment that because the trial court had 
previously decided it could not modify 
the DVRO while the appeal remained 
pending, that had a preclusive effect, 
barring renewal of the DVRO. The court 
held that modification and renewal 
were two separate questions and that 
William cited no authority to support 
this contention. Accordingly, the court 
concluded that the trial court had 
jurisdiction to renew the DVRO and 
the order was affirmed. In re Marriage 
of Carlisle, 274 Cal. Rptr. 483 3rd (Cal. 
Ct. App. 2021).

Editors’ Note: Technical holdings such 
as this one are important to clarify the 
proper operation of the Domestic Violence 
Prevention Act, and ensure that the persons 
the statute is designed to protect remain 
protected while an order is appealed. Wil-
liam was a practicing attorney but did not 
practice Family Law. His unfamiliarity 
with the DVPA revealed itself both at trial 
and on appeal, though this opinion high-
lights litigation abuse as William’s “go to” 
technique for continuing his post-separa-
tion harassment of Carol. William chose 
to represent himself at trial and on appeal, 
and the opinion details many examples 
why that was a mistake on his part.  n
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