The Story of the Hard-Fought Legal Battle
to Protect One of the Most Fundamental Rights: Marriage

Karen L. Cohen

L Introduction

a.

In 1967, the Supreme Court issued the landmark civil rights decision of Loving v.
Virginia, 388 U.S. 1 (1967). For the first time, the Court held that laws banning
interracial marriage constituted a violation of both the Equal Protection and Due
Process Clauses of the 14" Amendment to the U.S. Constitution. One of the two
attorneys who argued the case in front of the Supreme Court was Bernard S.
Cohen, father of Gentry Locke’s Karen Cohen. This presentation explores the
story behind this seminal case and provides a behind the scenes look at the fight
to protect a fundamental human right.

11 Attachments

a.

The following items are attached as reference materials:
i. Circuit Court of Caroline County Opinion (January 22, 1965).

ii. Interlocutory Order from the United States District Court for the Eastern
District of Virginia (February 11, 1965).

1ii.  Supreme Court of Virginia Opinion (March 7, 1966).

iv. United States Supreme Court Opinion (June 12, 1967).

111. Virginia’s Miscegenation Statutes

a.

2

Virginia’s 1924 Racial Integrity Act criminalized all marriages between “white
people and those who were “colored”—meaning anyone “with a drop of non-
white blood.”

Va. Code § 20-54 (1960): “It shall hereafter be unlawful for any white person in
this State to marry any save a white person, or a person with no other admixture
of blood than white and American Indian. For the purpose of this chapter, the
term 'white person' shall apply only to such person as has no trace whatever of
any blood other than Caucasian; but persons who have one-sixteenth or less of the
blood of the American Indian and have no other non-Caucasic blood shall be
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deemed to be white persons. All laws heretofore passed and now in effect
regarding the intermarriage of white and colored persons shall apply to marriages
prohibited by this chapter.”

Va. Code § 20-57 (1960): “All marriages between a white person and a colored
person shall be absolutely void without any decree of divorce or other legal
process.”

Va. Code § 20-58 (1960): “If any white person and colored person shall go out of
this State, for the purpose of being married, and with the intention of returning,
and be married out of it, and afterwards return to and reside in it, cohabiting as
man and wife, they shall be punished as provided in 20-59, and the marriage shall
be governed by the same law as if it had been solemnized in this State. The fact of
their cohabitation here as man and wife shall be evidence of their marriage.”

Va. Code § 20-59 (1960): “If any white person intermarry with a colored person,
or any colored person intermarry with a white person, he shall be guilty of a
felony and shall be punished by confinement in the penitentiary for not less than
one nor more than five years.”

V. History of the Case

a.

b.

Initial Arrest

1. June 2, 1958: Richard and Mildred Loving married in Washington, DC
where it was legal. Shortly after, they returned to their home in Caroline
County, Virginia.

ii. July 11, 1958: Judge Robert W. Farmer issued a warrant for their arrest.
1. July 17, 1958: Sheriff Brooks arrested Richard and Mildred Loving.

iv. October 1958: The Circuit Court of Caroline County Grand Jury issued an
indictment charging the Lovings with violating Virginia’s ban on
interracial marriages.

Sentencing

1. On January 6, 1959, the Lovings were arraigned in the Circuit Court of
Caroline County.

ii. The trial court sentenced them to one year each in jail and suspended the
sentences “for a period of twenty-five years upon the provision that both
accused leave Caroline County and the state of Virginia at once and do not
return together or at the same time to said county and state for a period of
twenty-five years.”



1il.

1. Initially, the Lovings pleaded “not guilty” and after the court heard
the evidence and argument of counsel, the accused “change[d]
their plea from ‘not guilty’ to ‘guilty’”.

Subsequently, the Lovings moved away from their friends and family to
live with one of Mildred Loving’s cousins in Washington, DC. However,
the Lovings yearned to be able to return to their home and families in
Caroline County.

c. Return to Virginia and Subsequent Arrest

1.

ii.

On March 28, 1959, a Warrant for Violating Parole was issued.

While visiting family in Virginia in 1963, they were arrested again for
traveling together.

d. The ACLU of the National Capital Region Takes the Lovings’ Case

1.

In June 1963, the Lovings wrote a letter to Attorney General Robert F.
Kennedy asking for help. Their case was then referred to the American
Civil Liberties Union. The ACLU assigned the case to a volunteer attorney
licensed to practice in Virginia. That attorney was Bernard S. Cohen.

1. Mrs. Loving’s handwritten letter to Attorney General Kennedy was
poignant: “We know we can’t live there, but we would like to go
back once in a while to visit our families and friends.”

V. The Long Road to the Supreme Court

a. Motion to Vacate the Judgment and Set Aside the Sentence

1.

ii.

1il.

Cohen moved to have the 1959 judgment convicting the Lovings of
violating Va. Code § 20-58 vacated and the suspended sentence set aside
in November 1963.

In the Motion, Cohen listed six enumerated grounds for vacating the
judgement and setting aside the sentence, including that the statute was
unconstitutional on its face.

1. The sentence “is improper because it is based on a statute which is
unconstitutional on its face, in that it denies the defendants the
equal protection of the laws and denies the right of marriage which
1s a fundamental right of free men, in violation of Section 1 of the
Virginia Constitution, and the 14" Amendment of the Federal
Constitution.”

The trial judge took the motion under advisement but issued no ruling.



b. July 1964

1.

In the summer of 1964, Cohen, a 1960 graduate of Georgetown Law,
requested a meeting with his former constitutional law professor, Chester
Antieau. Philip J. Hirschkop (Georgetown ‘64) was with the professor in
the faculty lounge and Prof. Antieau recommended Cohen consult with
Hirschkop, who had been active in civil rights.

c. The Federal Court Action

1.

ii.

1il.

October 28, 1964: Hirschkop and Cohen file suit in the United States
District Court for the Eastern District of Virginia, “as a ‘class action’ to
have the court declare that the Virginia statutes, designated as §§ 20-50 to
20-60 inclusive, Code of Virginia, 1950, prohibiting the intermarriage of
white and colored persons, are invalid as in violation of the Fourteenth
Amendment, and to restrain the enforcement of these statutes generally
but particularly against the [Lovings] . ...” Loving v. Virginia, 243 F.
Supp. 231, 233 (E.D. Va. 1965) (interlocutory order).

November 16, 1964: Argued before the three judges (Bryan, Butzner and
Lewis) in Richmond who took the matter under advisement.

February 11, 1965: The federal district court entered an interlocutory order
continuing the case to allow the state court to address the Loving’s claims,
while expressly leaving the door open to come back to federal court if the
state failed to address the validity of the statutes under which the Lovings
were sentenced:

1. “[I]n view of the immediate pendency in the Circuit Court of
Caroline County of the said criminal proceeding, comity requires
that this court accede to the request of the defendant State officials
to stay this suit for a reasonable time to allow the Commonwealth
of Virginia and the plaintiffs herein to have the State courts
determine in the said criminal proceeding the enforceability of the
said judgment and sentence, and thus decide the issue of the
validity of said statutes[.]” Id. at 233-34.

2. The federal court ordered that “the further hearing of this suit be
continued until the parties have a reasonable time to have the said
issue decided in the said [state] criminal proceeding, but the
continuance is subject to the right of the [Lovings] to again apply
to this court to hear and determine said issue if, through no fault of
theirs, the State courts for any reason rule they cannot or should
not decide said issue; . . ..” [Id. at 234.



d. Circuit Court of Caroline County Ruling

1.

ii.

1il.

The trial court finally ruled on Cohen’s motion to vacate on January 22,
1965—more than a year after the initial filing.

1. This opinion, written by Judge Bazile, is a ruling on the “motion to
vacate the judgment and set aside the sentence” (which had been
filed on November 6, 1963).

The trial court denied the motion to vacate and reaffirmed the Lovings’
prior convictions for violating Va. Code § 20-58.

Judge Bazile, writing for the court, said: “Almighty God created the races
white, black, yellow, malay and red, and he placed them on separate
continents. And but for the interference with his arrangement there would
be no cause for such marriages. The fact that he separated the races shows
that he did not intend for the races to mix.”

e. On to the State High Court

1.

ii.
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March 3, 1965: Lovings filed a Notice of Appeal and Assignments of
Error in the Virginia Supreme Court.

1. This appeal was of “a final order entered in the Circuit Court of
Caroline County on the 22" day of January, 1965, denying
defendant’s motion of November 6, 1963 to vacate the Circuit
Court’s January 6, 1959 order and to set aside the sentence for
conviction of violating the State’s anti-miscegenation statutes.”

2. The Notice of Appeal and Assignments of Error assigned the
following errors:

a. The Court erred in holding that the anti-miscegenation
statutes did not violate the due process and equal protection
clauses of Section 1 of the Constitution of Virginia and the
fourteenth amendment of the Federal Constitution.

b. The Court erred in holding that the sentence and suspension
was not a violation of due process of law.

June 15, 1965: Virginia Supreme Court issues writ (but no discharge from
custody if in custody, no bond if on bail).

November 4, 1965: Lovings’ Petition for Writ of Error (Appeal) filed in
Virginia Supreme Court.



f.  Virginia Supreme Court Decision

i. March 7, 1966: Virginia Supreme Court affirms convictions for leaving
the state to get married, returning to the state, and cohabitating as man and
wife. The Court reversed the sentence that had required the Lovings to
leave Virginia and not return for 25 years, finding that Code § 20-59
instead required the couple to be imprisoned. Loving v. Commonwealth,
206 Va. 924, 930 (1966) (Carrico, J.).

ii. In the opinion, the Court considered defendants’ call to reverse the
decision in Naim v. Naim, 197 Va. 80 (1955), which found Virginia
miscegenetic marriage statutes to be constitutional.

1. In Naim, the opinion quoted from Plessy v. Ferguson, 163 U.S.
537 (1896): "laws forbidding the intermarriage of the two races . . .
have been universally recognized as within the police power of the
state."

2. The Naim court concluded that the State's legitimate purposes were
"to preserve the racial integrity of its citizens," and to prevent "the
corruption of blood," "a mongrel breed of citizens," and "the
obliteration of racial pride."

iii. The Court affirmed that laws forbidding the intermarriage of the races
were within the state's police power and stated that the state had an
overriding interest in the institution of marriage.

1. The Court cited Maynard v. Hill, 125 U.S. 190 (1888): "Marriage,
as creating the most important relation in life, as having more to do
with the morals and civilization of a people than any other
institution, has always been subject to the control of the
Legislature."

2. The Court stated reversing Naim would constitute “judicial
legislation in the rawest sense of that term.”

a. “Such arguments are properly addressable to the
legislature, which enacted the law in the first place, and not
to this court, whose prescribed role in the separated powers
of government is to adjudicate, and not to legislate.”

iv. The court declined to overrule Naim and held that Va. Code §§ 20-58 and
20-59 did not violate the Virginia or the United States Constitutions.

1. The Court held Brown v. Board of Education, 347 U.S. 483 (1954),
which overruled Plessy, did not affect the language quoted from in
the Plessy opinion.



2. Finding ‘no sound reason’ to depart from the Naim holding, the
Court felt bound by stare decisis and felt it “binding upon us here
and rule[d] that Code, §§ 20-58 and 20-59, under which the
defendants were convicted and sentenced, are not violative of the
Constitution of Virginia or the Constitution of the United States.”
Loving at 929-930.

v. The Court reversed the defendants' suspended sentences finding the
sentences were not in line with the purpose of the statute: “to secure the
rehabilitation of the offender, enabling him to repent and reform so that he
may be restored to a useful place in society.” Loving at 931.

1. The Court remanded the case to the trial court with directions to
“re-sentence the defendants in accordance with Code, § 20-59.”
Loving at 931.

a. In other words, the Court directed the trial court to impose
a prison sentence, as § 20-59 states: “if any white person
intermarry with a colored person, or any colored person
intermarry with a white person, he shall be guilty of a
felony and shall be punished by confinement in the
penitentiary for not less than one nor more than five years.”

g. Stay of Execution of Judgment

1. March 28, 1966: Chief Justice John W. Eggleston, Chief Justice of the
Supreme Court of Appeals of Virginia (as then known) entered an order
staying execution of the judgment entered on March 7, 1966, “in order that
[the Lovings] may have reasonable time and opportunity to present to the
Supreme Court of the United States a petition for appeal to review the
judgment of this court, . . . .” The order gave the Lovings until June 4,
1966, to file a notice of appeal to the Supreme Court of the United States.

VI United States Supreme Court Case

a. December 12, 1966: The United States Supreme Court noted probable
jurisdiction.

b. April 10, 1967: Oral Argument

1. “Mr. Cohen, tell the Court I love my wife and it is just unfair that I can’t
live with her in Virginia.” — Richard Loving

ii. For the Lovings, the advocates were Bernard S. Cohen and Philip J.
Hirschkop.

1. In his opening, Cohen argued that Richard and Mildred Loving
have the right “to wake up in the morning or to go to sleep at night

7



1il.

knowing that the sheriff will not be knocking on their door or
shining a light in their face in the privacy of their bedroom for
illicit co-habitation.”

a. “The Lovings have the right to go to sleep at night,
knowing that should they not awake in the morning, their
children would have the right to inherent from them under
intestacy. They have the right to be secure and knowing
that if they go to sleep and do not wake in the morning that
one of them or survivor of them has the right to social
security benefits.”

For the State, the advocate was R.D. Mcllwaine III.

iv. Also advocating was William M. Marutani for the Japanese American
Citizens League, as amicus curiae, urging reversal.

1.

“Those who would trace their ancestry to the European cultures
where over the centuries, there have been invasions, cross-
invasions, population shifts with the inevitable cross-breeding
which follows, and particularly those same Europeans who have
been part of the melting pot of America, I suggest would have a
most difficult, if not impossible task of establishing what Virginia's
antimiscegenation statutes require. Namely, and I quote, proving
that, ‘No trace whatever of any blood other than Caucasian.’”

“[U]nder these antimiscegenation laws since only white persons
are prevented from marrying outside of their race and all other
races are free to intermarry...Virginia's laws are exposed for
exactly what they are: a concept based upon racial superiority, that
of the white race and white race only.”

“We submit that race as a factor has no proper place in state’s laws
that govern whom a person by mutual choice may or may not

marry.”

c. The Landmark Decision: Loving v. Virginia, 388 U.S.1 (1967)

1.

In a unanimous decision, the Supreme Court overturned the Lovings’
convictions and held that laws banning interracial marriage violate the
Equal Protection and Due Process Clauses of the Fourteenth Amendment
of the U.S. Constitution.

1.

“This case presents a constitutional question never addressed by
this Court: whether a statutory scheme adopted by the State of
Virginia to prevent marriages between persons solely on the basis
of racial classifications violates the Equal Protection and Due
Process Clauses of the Fourteenth Amendment.” Loving at 2.
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i1. Addressing the Virginia Supreme Court’s reliance on Naim, the Court
stated the enumerated ‘legitimate purposes’ of the law were “obviously an
endorsement of the doctrine of White Supremacy.” Loving at 7.

iii. The Court rejected the State’s argument that the Equal Protection Clause
only requires that laws must “apply equally to [both races] in the sense
that members of each race are punished to the same degree.” Loving at 8.

1. The State contended because the statute punished each race to the
same degree, the statute does not constitute an invidious
discrimination on race despite its reliance on racial classifications.

2. The Court stated: “because we reject the notion that the mere
‘equal application’ of a statute containing racial classifications is
enough to remove the classifications from the Fourteenth
Amendment's proscription of all invidious racial discriminations,
we do not accept the State's contention that these statutes should be
upheld if there is any possible basis for concluding that they serve
a rational purpose.” Loving at 10-11.

iv. “There is patently no legitimate overriding purpose independent of
invidious racial discrimination which justifies this classification. The fact
that Virginia prohibits only interracial marriages involving white persons
demonstrates that the racial classifications must stand on their own
justification, as measures designed to maintain White Supremacy... There
can be no doubt that restricting the freedom to marry solely because of
racial classifications violates the central meaning of the Equal Protection
Clause.” Loving at 16-17.

v. “These statutes also deprive the Lovings of liberty without due process of
law in violation of the Due Process Clause of the Fourteenth
Amendment. The freedom to marry has long been recognized as one of the
vital personal rights essential to the orderly pursuit of happiness by free
men.” Loving at 17-18.

vi. "[T]he freedom to marry, or not marry, a person of another race
resides with the individual, and cannot be infringed by the State."
Loving at 18.

VII. The Legacy of Loving and Substantive Due Process

a. Obergefell v. Hodges, 576 U.S. 644 (2015)

1. Inits landmark decision that the Equal Protection Clause and Due Process
Clause require states to allow same-sex marriage, the Supreme Court
relied heavily on Loving v. Virginia.



il.  “[T]he right to personal choice regarding marriage is inherent in the
concept of individual autonomy. This abiding connection between
marriage and liberty is why Loving invalidated interracial marriage bans
under the Due Process Clause.” Obergefell at 646.

.  Quoting Loving, marriage is “one of the vital personal rights essential to
the orderly pursuit of happiness by free men.” Obergefell at 665.

iv. “Under the Constitution, same-sex couples seek in marriage the same legal
treatment as opposite-sex couples, and it would disparage their choices
and diminish their personhood to deny them this right.” Obergefell at 672.

b. Challenging Substantive Due Process: Dobbs v. Jackson Women's Health Org.,
2022 U.S. Lexis 3057.

i. In the majority opinion, the Court cited Loving when discussing their
decision to overrule Planned Parenthood v. Casey, 505 U.S. 833 (1992):

1. “Casey relied on cases involving the right to marry a person of a
different race, Loving v. Virginia, 388 U. S. 1, 87 S. Ct. 1817, 18
L. Ed. 2d 1010 (1967)...These attempts to justify abortion through
appeals to a broader right to autonomy and to define one’s
‘concept of existence’ prove too much.” Dobbs at 52.

i1. In his concurring opinion, Justice Clarence Thomas urged the
reconsideration of “all of this Court’s substantive due process precedents.
Dobbs at 150.

2

iii. While he did not cite Loving in his concurrence, Justice Thomas
specifically cited to Obergefell v. Hodges as a precedent for which we
have a “duty to correct the error.” Dobbs at 151.

1. “After overruling these demonstrably erroneous decisions, the
question would remain whether other constitutional provisions
guarantee the myriad rights that our substantive due process cases
have generated.” Dobbs at 151.

iv. In his concurring opinion, Justice Brett Kavanaugh stated the Dobbs
decision did not threaten Loving or Obergefell:

“First 1s the question of how this decision will affect other precedents
involving issues such as contraception and marriage—in particular, the
decisions in Griswold v. Connecticut, 381 U. S. 479, 85 S. Ct. 1678, 14 L.
Ed. 2d 510 (1965); Eisenstadt v. Baird, 405 U. S. 438, 92 S. Ct. 1029, 31
L. Ed. 2d 349 (1972); Loving v. Virginia, 388 U. S. 1, 87 S. Ct. 1817, 18
L. Ed. 2d 1010 (1967); and Obergefell v. Hodges, 576 U. S. 644, 135 S.
Ct. 2584, 192 L. Ed. 2d 609 (2015). I emphasize what the Court today
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states: Overruling Roe does not mean the overruling of those precedents,
and does not threaten or cast doubt on those precedents.” Dobbs at 168.

The dissenting opinion disagreed with the potential implications the
Dobbs decision might have for Loving and Obergefell, stating:

1. “According to the majority, no liberty interest is present—because
(and only because) the law offered no protection to the woman’s
choice in the 19th century. But here is the rub. The law also did not
then (and would not for ages) protect a wealth of other things. It
did not protect the rights recognized in Lawrence and Obergefell to
same-sex intimacy and marriage. It did not protect the right
recognized in Loving to marry across racial lines...So if the
majority is right in its legal analysis, all those decisions were
wrong, and all those matters properly belong to the States too—
whatever the particular state interests involved. And if that is true,
it is impossible to understand (as a matter of logic and principle)
how the majority can say that its opinion today does not threaten—
does not even ‘undermine’—any number of other constitutional
rights.” Dobbs at 224-25.

11



Chronology of the Loving Case

June 2, 1958: Richard & Mildred Loving married in Washington, D.C.
July 11, 1958: Warrants issued and Lovings arrested on July 17, 1958, by Sheriff Brooks.

October 1958: Circuit Court of Caroline County Grand Jury issued an indictment charging the
Lovings with violating Virginia’s ban on interracial marriage.

January 6, 1959: Lovings arraigned in Circuit Court of Caroline County. They were convicted
and sentenced to one year in jail. The sentence was suspended “upon the provision that both
accused leave Caroline County and the State of Virginia at once and do not return together at
the same time to said County and State for a period of twenty-five years.”

March 28, 1959: Warrant issued to Sheriff stating that the Lovings violated parole.
June 20, 1963: Mrs. Loving writes to Attorney General Robert Kennedy seeking help.

June/July 1963: ACLU refers the case to volunteer attorney, Bernard S. Cohen. Cohen accepts
representation of the Lovings.

November 6, 1963: Cohen files Motion to Vacate the Judgement and Set Aside the Sentence.
Trial judge takes under advisement but does not rule.

July 1964: Cohen and Hirschkop team up on the case and become law partners.

October 28, 1964: Class action filed under Civil Rights Act of 1866 in the Eastern District of
Virginia requesting a three-judge federal court be convened to declare sections of the Virginia
Code unconstitutional and to enjoin the state officials from enforcing the prior convictions.

November 16, 1964: Argued before the three federal judges (Judges Bryan, Butzner, and
Lewis) in Richmond who took the matter under advisement.

January 22, 1965: While the federal suit stood set for hearing on February 3, 1965, the Circuit
Court of Caroline County, Judge Leon M. Bazile, entered an order denying the Motion to
Vacate the Judgement and Set Aside the Sentence.

January 27, 1965: Commonwealth of Virginia and the Attorney General of Virginia moved to
dismiss the federal case; attorneys appeared in Eastern District of Virginia (Richmond).

February 11, 1965: The three-judge federal court entered an interlocutory order continuing the
matter and giving the Lovings the opportunity to submit the issue (Appeal to the Virginia
Supreme Court) for final determination.

March 3, 1965: Notice of Appeal and Assignments of Error filed in the Virginia Supreme
Court.

June 11, 1965: Virginia Supreme Court issued Writ.
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November 4, 1965: Petition for Writ of Error (Appeal) filed in the Virginia Supreme Court.

March 7, 1966: Virginia Supreme Court affirms convictions and reverses sentences, finding
that the statute required imprisonment.

March 28, 1966: Chief Justice of the Virginia Supreme Court enters Order Staying Execution
of Judgment to allow the Lovings to present their case to the United States Supreme Court by
the 4th of June, 1966.

June 1966: Appeal filed in the United States Supreme Court.

December 12, 1966: United States Supreme Court notes probable jurisdiction.

April 10, 1967: Case argued in front of the United States Supreme Court.

June 12, 1967: United States Supreme Court ordered reversal of conviction of the Lovings and
held laws banning interracial marriage constituted a violation of both the Equal Protection and
Due Process Clauses of the 14" Amendment to the U.S. Constitution.
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I THi CIRCUIT CLURT OF CiRULINE COUNTY

CCHMURNWZALTH V. RICHARD FZRRY LOVING . HND
MILDRED DILCRIS JEToR

BERN -RD 5. CUOHRM FOR THE £ 3TITICHZIR
FAYTUON @ARMER, CCMMON vILLTH WTTCORANZY 7’
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The rFekiticnars her= were indicted Lin this Court at the (ctobar tarm,

e

1958, tha indictmant charging that on the Ind day of Juns, 1958, " that
Richard rerry lLoving baing a white man and the said Mildred Delores Jatar
being a coleored perscn did unlawfully go cut of the State of Virginie for
tha purpose of being married and «ith the lofepkicn of returning to tha
Jtate of Virginia, and weare married cut of the 3tate of Virginis, to-wit
in the Jistriect of Columbim on the 29th day of June., 1%3E and afterwarde
returned to and resided in the County of Carcline, Ztate of Virginia, co-
habiting as man and wife esgainat the psace and dignity of tha Commonwealth.*

©n tha 6th day of January, 1959, the accused were arraigned and atter
plasding not guilty withdrew sald plea and plesded guiltyy thezreupon the
Court fixad thair punishment at ona year in jail;y and théen suspended said
sentence for twenty-five y=ars " upon the prﬁvlnicn that both accussd leava
Carcline County and the State of Virginia at once and 4o not return to-
gathar at the same time tc sald County and State for a period of twanty-
five years, "After they pald tha costs they ware released from custcdy
and further recognirancse,

The Court file contalns his birth certificate which shows that he is
white and har birth certificate which shows that ahe is cclored,

“n tha &6th day cf November, 1963, they filad a motion to vacate the

judgmant and set aside tha sentencs,

2 e da sawbanded e amd e o mamb ik an = N S
J..;'.-_'. It 12 sonteanced thw Sal d EGaNcEncl CORSBETITULEE A CTUSL AN Un=—-

e N T g e - &t F b Peoeemdsd s i men F- Y . el e
usual B nlekment within secticon 8 of the Conetitutlion of Virglinia.
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.

saction 9 of Qeorge Mason's Bill ¢f Rights made a part of the Con-
stitution of 1776 1ia in tha identical same wordes az Section 9 of the
Bill of Rights tc the presant Consdtuticon (9 Henrys Statutas 111; Coda
of 1950, page 443}.

In Hart V., Commonwealth, 131 Va,., 726, 741, 109 4,4, 582, the Court
sald: " It has opeaen unlicormly held vy this Court that the provisions in
quastion whicth have ramained the same as theay wera originally adopted in
tha Virginia Bill of Rights of 1776, must be construed to impose no lim-
itatien upon thg right to determine and prescriba by statute the guantum
of punishment deemad adequate by the legisi...... That the only limitation
ac imposad ia ypon the mode of punishments, such punishments only being
prohibited by such constituticonal provision as ware ragardad as cruel and
unusual when such provision of the Constitution was adopted in 1776, namaly,
such bodily punishments as involve orture né lingering death, such as are
inhurana and barbarcus, as for sxample, punishmant by ﬁhu rack, by drawing
end quartering, leaving the bodr hunt in chiiné; or on the glihbet, exposad
to public view, and the like, 2zldridge's casa, 2 Va, Cas. 447, 449-430;
ayatt's Case, 6 Rand (27 Va.) 694y Bracey's Case, 119 Va. 857, B62, 89 35,4,
144.

e Blao Buck V. Ball, 143 Va. 310, 319, 130 35.15. 516 (1925)

In Aridge*s Case (2 Va, Case 447, 448)(1824) a iree person of color
was convicted of tha larcency of bank notes, He was sdentencad to be
whipped, scld and transported beyond the bounds of the United State:. The
Court said " as to tha ninth saction of the Bill of Rights, dencuncing

crual and unusual punishments, wa have no notion that it has any baaring

N 1 - Cafa,"
In Ayatt's Case (& Rand 694) [(1825), ths law provided " that whan
any parscn was convicted of any crime oy offenss novw punishables by L

¢
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. .

prisconment in the peanitantiary the Court could santence sueh parson to ba
imprisioned not axcaeding two years in the jail of the County or Corpor-
atlion whare such conviction shall hava takan place, for a2 pericd not ax-
cmading slx ménths, nor less than one month and he= shall be punished by
stripas at the discraticn of the Court to be inflicted at one time provided
thu.:lmc dc not excead thirty-nine at any one time,*

"The Court sald the punishment of cffenses by stripes is certainly
cdicus, but cannct ba aaid tc be unusuasl.”

Tha Court sadid & Rand 763 “This Court is ¢f the cpinion and doth
dacide that the motion 1n arrest of judgment and alsc the motion for a
naw trial ocught to be cveruled and the judgment should be rendered against
the defendant of impriscvnment and strips sccording to law.

In Buck ¥, Bedl 143 Va. 310, 130 $.&. 516 (1925) a case in which it
had been orderad that Suck be sterji.ized, it Hin contandad that 1t wiclated
the Federal Constitution and sSections 9, 1l of the Virginia Constituticon ane
tha 1lth .umendment to the Fsderal Constitution., Tha l':-nu:-:t hliﬂ that tha
sterilization .ot did not viclata any saction of the Constituticon of Vir-
ginia or any sactions of the Federal Constitution,

In % Kemmler, 136 U,5. 436 34 Fed,519 (1889) it was held that punish-
mants ara cruel shan thay involve torture or a lingering death but the
punishmeant of death is not within tha meaning of that word in the Constitu-
© tion,

The Court sald that ¢ruel and unusual punishments are “such aa burning

at the stake, nn;:llf:lxin'n, breaking on the whedl or the lika." (34 Fed. 534)

TR . o R T TR = i : A F = .

Al bhe Supreme Court of the United JStates has hwld in Cosll V¥V, Yar-

mont that whather & punislment ies cruel &858 unuBkl within the provigions
of a Stete Conatitution does »oi presant a Federal guéstlon.

aQ

L



In U,5. Suprene Court 2nc, of U.3. Supreme Court Volume 4 p.513, it 1ia
3ald " Tha provisicon of the Bth smendment that axcassiva finpss 3hall not
ba impcged nor cruel and unusual punishment inflicted apolies to Haciconal
and not to State lagislatlon.

It is next 2mid that tha sentance exceeds a reascnabla peried cof sus-
nanmion within the meaning of Saction 57-273 of the Coda of 1950,

The Court has axamlnad thia ectlon with cars and it s2ea nothing in
thia atatute which limits the time that the parson may be put on probation.

It ie said that the sentence constitutes barnishment and thus is a
viclation of dua proceas of law.,

Saction 20-58 provides that " If any white person and colored parson
shall go cut of this state for the purpcse of Yaing married and with the
intention of returning and be married out of it, and afterwarda return to
and reside in it, cochabiting as man anﬂzuifu. they ahall be punished as
provided in Secticn 20-59, and tha marriage shall be governad by the sams
law as If it had been sclemnized in this State. The fact of this co-
habitation here as man and wifa ahall be svidence of thelir marriages.”

Intarmarriage batwesan white and colorad parsons 18 prohibited by
section 2Q-54 of the Code.

Section 20-57 of the Code provides "all marriagas batwaen a white
perscon and a colored perscn shall be absolutely wvoild without any decraae
of divorce or other lagal process,"

and sestion 20-58 of tha Code provides "if any whita person and

colored person shall go out of this State for the purpose of baing marriad
and with tha intention of returning and ba marrisd cut of it, and shall

[=0LE, =1 e e B

B acmiaa el e R () Uil A ey Tl T (PO (L oy PO TR Y,
afterwards return to reslde 1o 1it, oohabitlon as pan aod wife, thay ahall

/0



.
be punisghed as provideu in Fecticon i=-20 and the marriage shall be
governed by the pame law as 1E it had been solemnized in this Stars,

The Fact cf their cohsbitation hera a= man and wifa shall be avidence off
thelr marriage."

These laws were hel:dl vaiid in Einney V. Commonwaalth 20 Gract, 858
{1278) Tudge Christism: ~hw wrote the copinion said 30 Oratt B70): - IE
the partias Jesira to maintain the relaticns of man and wife, thay must
change their domiecile and ge te some State or Country where the laws
reacognizes the yalidity of such marriagas,”

Their marriage haing sbeclutaly void in Virpginin they cannor cohablt
in Vipginia without irecurring repeated prosscutions for that cchabitation,
It i1 next contended thﬂf%thEEE'ﬁtﬂt“tﬂ! are unconsticuticnal in
viclaticon of Saction 1 of the Virginia Constituticon and cha 1ld4th Smandment

t% the U, °. Constituticn,

Thaere i1s nothing in 3action 1 of the Constitukclon of Virginia which
ralates to this matter, mor is £are anything in the l4icth “mandmant which
has amrthing to do with this subjact hare undar consildaration.

Harriags 1= a subject which balongs te the awxclusiva control of the
states,

In 3tata V., Gibson 15 Ind, 180, 10 -m. Rep. 42 a statute prohibiting
the intermarri:. - "egroes and whita persons was hald not te viclate any
provisions of the lith smendement o Tiril Rights Laws in the coursa of
a wall-rsasconed and well-supportad discussion of the powars ratainad by
and inherant in the States under tha Constitution esid:

"..a In this State marriagae is traated as a civil contract, but ic is

mera than a mers civil contract, it is a public inatitueion established

by God himgalf, is recsonizad irp all Chrigtian and fDivilized naticns and

- st 1 = = e 2" et L B . L P - - - b
sEpantial to € @ pesace, happiness, snd wall baling of 300latVesea”
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"seaTha right in tiwe Stetes t¢ control, ta gusrd, protect and pra-

B IVE '-Ehil dad-giving, civilizin: and Christianizi 7 institorian is of
inastinalle 1 wrtanca, sand cannct be surrendersed, nor can the Ltatas
sutter &r o Lt any interfarsncs thersulth, If the Fadaral tovsrnment
oan datermina whi Asy mafry in a4 Ltate, thersa i oo limit ec it9 power,....
3;6 Ind, et p. 32-3,
In Hglm VY. Haim, 19€ Ya, 90, B7 3,4, (2nd) 749 [(1953) the Court of

aals in:a well ctnaidere. . ilnicn hald that thd Virginia statutas ware
congtltuticonsl snd oCacludad ite opiniom as fFoulows, "HRegulation o7 the
varrieges relatiocon is, we think, distinctly one of tha rights gquarantead
to the itates and safeguardad by that basticn of Stetes’ rights, screwhat
batterad perhaps but still a sturdy fortress in our fundamoental law, the
tanth maction ¢i uw Blll o Adghts, which doclarss The powers ot dele-
JFatad tc the United Statas by the onstinuticn, nor ;:r;:hibi R § - =
l:'[:- Stmtes, are resarved to tha cteted respectivaly, or to the people.y =

' 1n bace V. ilabama 106 V.. SB3, 1 5,Ct, 637, 27 L. od. 207, a
pecsecuticn fYor a whits parson marrying a colored perscn #as upbeld. Jace,
the nagrd, conteandsd that tha Statuts vialated the Sgual lrotection of
the l4th imendment.

In Jacke:. ', State, 37 rla. “pp. 319, 72 So. (2d) 114, a8 the party
had bearn convicted undsr the miscecenation statuts, tha copvicticon was
affirmad agalnst the contantions that the right and privilegs of marrying
a white person viclated the Uua Lrucess snd Zgual rrotection clauses of
tha l4ch mendmant the opress Court of the United States denlad s writ
of cartiorard [19%54)

DR g ey er L Y T opsame 8 e g e B W [ ok T
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betwsar a white person and w cclcred parscn cculd cake under a will of
a relative.

such on varrisge tha Court sald BY Y. $1) ..." Tet that Lt -an have
application Td a marriege oGAtrect sntarsed into ln a forelon country in
contraventio- .. vrlie statutas of tha country of their diamicile
which prenuncas ® oarriage batwesen them not only absclutely woid but
étl*inll. In the varcy natnry of chings svery soverigh stats .cust have tha
sowlE B0 mrasciibe what incapacities Zor ao. tac 'n; sarrisgs shall Le
astablished a8 the law amoag har cwn citizoss~, and it folleve thareforas
that whan tha stats has uvnes propouncad an incapacity on the part of amy
oF Ltw rcltizans to entar intc the wmarriasgs ralatioaship with IIFTI »::'I:hu?:
that such incajacity attaches itsal’ o tha pﬂ:ﬂn or partiss and althowgh
ie may 20t ba snfcrcesble durin: 'he absancs of the partiss, 1t at once
revives with all its prohibitive jpower upon thadr return tno | &

dmiei® .. "

In ' pler /. Cakw:od ‘mokelaad Coal Coerroratlon'173 Va. 435, 430 e
Court spsaxing throuwjh Hr. Justice Jpratlsy aaids

“Un® atatd, hwdavaer, canpot furce its own cerciage laws, o ciher
laws, on any other state, and po state 48 bound by comity to give o lect
in lta Courts o the zarriagse lave ¢f ancothaer state, rapugnant to ite Swn
lavs and pulicy. Ctlwerwise, a3 state would e degrived of tha very 233enct
of its soverwiynty, the right of supreracy within its cwn borders.suech
alffect as may be givan by » stats to & law of ancther stata is maraly

bocauss v comity, ¢f becauss justice and rollcy inay damard recognibtion o

PR W T "y ] ) T . = - P oy T N T O (U (. V1 g : et 2
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importanca subjact bc statsa Fadqula’ n and a statute prohibiting inter-
marriage batween white parscn and negrcas is not a diseriminaticon or
unagqual law contrary t¢ the terms of the constitutional provisicons.,®

It is next saild that ths sentence and the statute are unconstitutional
es burdens on lnterstate commerce.

Marriage hag nothing to do wikh interstabte commarce, Thare is nothing
more domestic than marriagey and this contantive is without marit,

It i= next 3aid such sentence has involved undue hardships upcn the
dafendants by preventing tham Erom together visiting theilr families Lrom
time to tine as may be necassary to promote domastico. tramguilikey .

This complaint relates to the terma of the suspension of this santence
which is as follows:

v ind the Court Jdoth suspand sald egtance for twanty-Zive yaars upon
tha provision that beth accusad leave Carolina County and Eha stakts of
Yirginia at once and do not raturn togethar ac tha same tiza to sald
Councy; d State for a period of cwenty-five years.,"

The Court Xxnew that if they come to Carcline Zounty or to tha Stats
of Virginia together that thay would ke subjsct te prosscution for un-
lawful cohabitation and therafora permitted sacn ars to separately visit
his or her people, but not together. If it workes a hardship on them not
to visit thelr aonl. together 1t is the law that thﬂy cannot cohablt to-
agathar in Virginia, HSach one of ther ~-n come to Carolina saparataely ko
visit his or her psople as often as thay plsase,

Section 53=272 of tha Code of Vipginla or-ridas in parts "In any
case wharﬂyn the Court is authorized to suspend the impoasition or exacub-
lon af santancs, such Coart ﬁﬂ% fix the pericd of suapsnzion for & raason-
able time haglng dus ragard to tha gravity of the off.n=sa, without ragard

ke the merwitity perled For which the prisonsr mioght havs baen sarntenaed.®

{4
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Tha partiaes wara Jullty of a most aarious crima. As xaid by tha
Cowrt in Kinnev's Casa 30 Gratt 8351 "1t was a marvie~" ~~-himited and
declayed abecl taly void, Tt was contrary to the daclarad public law,
foupded apon motives of publlic policy-a publin policy adfirmed for
than a Contury, and onz upon which sccial order, public morality and the
beat dntergets 0 .. facas depend. This unmisgtakabkla policy o tha
lagilslatura founded, I think, on wiadom and the moral developmant of both
racas, ha: een shown by nol oily declaring marrlages betweaan whita: and
nedross abeolataly weld, but by prohibiting ai.” . .-ishing such unnaturel
alliancas with seversz penaltias. The laws anactad bc furthar and aphold
this daclarad policy would he futils and & de2ad latter if in Ffraud of
thess salutary anactinents, bobth racas mlght, by steppding across amy im=-
aginary line Hif Jaflance bto the law by impediztely returning and ingigtine
that the marriags calebrated in a;other state or county shonld ba runa.‘.
nized as lawful, though dencunced by tha public law of tha dcia. ia as
unlawtfil and absolutaly wold,*

Almighty Jad craatead the racas white, black, yallow, malay and red,
and he placed them on saparats continents:, -~nd but for tha intarferance
with hiz arraiyrmant thara would bea no causs for auweh marriages. The
fact that ha szararat2d the races showe that he did noet intend for tha
racas to mix,

The awfulness ¢f the offenge is shown by section 20-57 which declares
"s11 marriagasz betwazn a white person and a colorsed persong shall ba abe-
zalutaly void without any dacras of divorcs or other legal process.

Then Jartion 20-59 of the Code makes the contracting of a marriage

batwaan a whita person and any colored person a felony.
con¥iction of a falony is s sarious matter, You Loge your polltical

rights; and cnly the govarnment has the power te restore them (Constituti

e
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sec. 3.}

ind as long as you live you will be koown g5 & falony

“The oowing finger wrikas and moves on

ard having writ
Hor all your plety nor all your witc
Can chanje one line of leu”
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VIRGIMNIA: 1IN THE CIRCUIT COURT OF CAROLINE COUNTY
COMMCREWEAT TH

vE.

RICHARD PERRY LOVING

and

MILORED DETALOHRES JETER

This day came the defendantzs, by counsel, and moved the
Court to vacate the judgment and set aside the sentence herstofore
entered in this cause.

Upon consideration thereocf, for masons stated in an opinion
haretofore Ffiled, it is ALJUDGED and ORDERED that the said motion
is hereby denied.

It is further ordered that the Clerk of thia Court send an
atteated copv of this order to Bernard 8, Cohen, Laimnf, Cohen &
Cohen, Attornays At Law, 1513 King Street, .Llexanﬂria. Virginia,

and J. Peyton Farmer, Commorwealth's Attorney of Carolire County,




Loving v. Virginia

United States District Court for the Eastern District of Virginia, At Richmond
February 11, 1965
Civ. A. No. 4138

Reporter
243 F. Supp. 231 *; 1965 U.S. Dist. LEXIS 7370 **

Richard Perry LOVING and Mildred Jeter Loving,
Plaintiffs, v. The COMMONWEALTH OF VIRGINIA et
al., Defendants

Counsel: [**1] Lainof, Cohen & Cohen, Bernard S.
Cohen and Philip J. Hirschkop, Alexandria, Va., for
plaintiffs.

Robert Y. Button, Atty. Gen. of Virginia, R. D.
Mclllwaine, Ill and Kenneth C. Patty, Asst. Attys. Gen. of
Virginia, Richmond, Va., for defendants.

Judges: Before BRYAN, Circuit Judge, and LEWIS and
BUTZNER, District Judges.

Opinion by: PER CURIAM

Opinion

[*232] INTERLOCUTORY ORDER

Upon consideration of the pleadings, the stipulations of
the evidence and the arguments of counsel on brief and
orally, the Court finds:

1. That Richard Perry Loving, one of the plaintiffs
herein, is a white person and a member of the
Caucasian race; that Mildred Jeter Loving, born Mildred
Jeter, the other plaintiff herein, is a colored person and
a member of the Negro race; that the plaintiffs prior to
June 2, 1958 resided and were domiciled in the State of
Virginia; that on June 2, 1958 they went to the District of
Columbia for the purpose of being married and
intending to return thereafter to the State of Virginia, to
reside and cohabit there as man and wife; that they
were married in the District of Columbia on June 2,
1958; and that thereupon they returned to the State of
Virginia, and there lived [**2] together as man and wife
in Caroline County;

2. That on July 11, 1958 the plaintiffs were arrested,
and at term of the Circuit Court of Caroline County in the
following October they were indicted, for a felony, that is

for conduct constituting a violation of § 20-58 of the
Code of Virginia, 1950, which reads as follows:

' § 20-58. Leaving State to evade law. -- If any white
person and colored person shall go out of this State, for
the purpose of being married, and with the intention of
returning, and be married out of it, and afterwards return
to and reside in it, cohabiting as man and wife, they
shall be punished as provided in 20-59, and the
marriage shall be governed by the same law as if it had
been solemnized in this State. The fact of their
cohabitation here as man and wife shall be evidence of
their marriage.'

3. That on January 6, 1959 the plaintiffs, appearing with
counsel, each entered a plea of guilty to the indictment,
the Court accepted the pleas and 'fix(ed) the
punishment of both accused at one year each in jail', but
the Court suspended 'said sentence for a period of
twenty-five years upon the provision that both accused
leave Caroline County and the State [**3] of Virginia at
once and do not return together or at the same time to
said County and state for a period of twenty-five years';
and that the plaintiffs then were released 'from custody
and further recognizance’;

[*233] 4. That after their conviction and release as
aforesaid, on January 6, 1959, the plaintiffs did not
return to the State of Virginia together or at the same
time until after the commencement of the present action,
but meanwhile on November 6, 1963 they filed a motion
in the said criminal proceeding in the Circuit Court of
Caroline County to vacate the said judgment of
conviction and to set aside the suspended sentence;
that in respect to the suspension, the grounds of the
motion were that the condition of the suspension
imposed a cruel and unusual punishment within the
prohibition of § 9 of the Constitution of Virginia, that the
period specified in the condition exceeded the limits
permitted by the probation statute, § 53-272 of the Code
of Virginia of 1950, as amended, and that the condition
constituted a banishment in violation of due process of
law; and that in respect to the judgment, the motion
stated it was based on a statute invalid under the
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Fourteenth [**4] Amendment of the Constitution of the
United States because the statute denied the plaintiffs
the equal protection of the laws and the 'right of
marriage' and the sentence worked an undue hardship
upon the plaintiffs by 'preventing them from together
visiting their families from time to time as may be
desirable and necessary';

5. That shortly after its filing the said motion was heard
by the Circuit Court of Caroline County; and that in
November or December 1963, the Judge of the Circuit
Court, the Honorable Leon M. Bazile, who originally
passed the judgment and sentence upon the plaintiffs
and is a defendant here, rendered a memorandum
opinion indicating the intention of the Court to deny the
motion;

6. That after the filing of the memorandum opinion the
plaintiffs took no further action until October 28, 1964
when they filed the present suit in this court, as a 'class
action', to have the court declare that the Virginia
statutes, designated §§ 20-50 to 20-60 inclusive, Code
of Virginia, 1950, prohibiting the intermarriage of white
and colored persons, are invalid as in violation of the
Fourteenth Amendment, and to restrain the enforcement
of these statutes generally but particularly [**5] against
the plaintiffs under the said judgment and sentence;

7. That while this suit stood set for hearing on February
3, 1965, an order was entered by the Circuit Court of
Caroline County on January 22, 1965 denying the said
motion filed therein on November 6, 1963; that the
plaintiffs are now residing and cohabiting in Caroline
County, Virginia; and that they are immediately
threatened with deprivation of their liberty through
enforcement of the said judgment and sentence;

8. That in the present suit the Commonwealth of
Virginia has moved to be dismissed as a party
defendant because it is a sovereign and has not
consented to be sued herein, and the Attorney General
of Virginia has also moved to be dismissed as a party
defendant for the reason that under the State law he
does not have the duty of enforcing the said statutes;
and

9. That all of the defendants including the
Commonwealth's Attorney of Caroline County, who is
the State prosecutor, and the Honorable Leon M. Bazile,
Circuit Judge as aforesaid, have seasonably and
appropriately sought dismissal of this suit on the ground
that no such irreparable injury is threatened the plaintiffs
as would entitle them to an injunction, [**6] because
the plaintiffs may, and should be required to, assert the

alleged invalidity of the said statutes, judgment and
sentence by way of defense to the enforcement of said
judgment and sentence in the State courts.

CONCLUSIONS OF THE COURT

On consideration of their motions, the court holds that
the Commonwealth of Virginia and Robert Y. Button,
Attorney General of Virginia, should be dismissed as
defendants herein.

Upon the facts, found as aforesaid, the court is of the
opinion that it has jurisdiction of the present suit; that
because of the imminent threat of imprisonment, the
plaintiffs are entitled to have the issue [*234] of the
validity of the said statutes, judgment and sentence
forthwith decided in the State courts in the said criminal
proceeding or by the Federal courts in this suit; that in
view of the immediate pendency in the Circuit Court of
Caroline County of the said criminal proceeding, comity
requires that this court accede to the request of the
defendant State officials to stay this suit for a
reasonable time to allow the Commonwealth of Virginia
and the plaintiffs herein to have the State courts
determine in the said criminal proceeding the
enforceability [**7] of the said judgment and sentence,
and thus decide the issue of the validity of said statutes;
and that this court should not now award an injunction
pendente lite against the enforcement of the judgment
and sentence; but that in lieu of such an injunction, in
the event the plaintiffs are taken into custody in the
enforcement of the said judgment and sentence, this
court, under the provisions of fitle 28, section 1651,
United States Code, should grant the plaintiffs bail in a
reasonable amount during the pendency of the State
proceedings in the State courts and in the Supreme
Court of the United States, if and when the case should
be carried there; and that if the Commonwealth of
Virginia fails to submit the said issue of the validity of
said statutes, judgment and sentence for decision to the
State courts promptly, or if the State courts for any
reason rule that they cannot or should not decide such
issue, then the plaintiffs may again apply to this court to
hear and determine said issue; and that if through fault
of the plaintiffs the said issue is not or cannot be
decided by the State courts, then the defendants may
apply to this court for dismissal of this suit.

Accordingly it [**8] is now by the court
ORDERED:

(a) That the Commonwealth of Virginia and the Attorney
General of Virginia be, and each of them is hereby,
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dismissed as defendants to this action;

(b) That the preliminary injunction herein sought by the
plaintiffs be, and it is hereby, denied at this time;

(c) That the further hearing of this suit be continued until
the parties have a reasonable time to have the said
issue decided in the said criminal proceeding, but the
continuance is subject to the right of the plaintiffs to
again apply to this court to hear and determine said
issue if, through no fault of theirs, the State courts for
any reason rule they cannot or should not decide said
issue; and upon the right of the defendants to again
apply to this court for dismissal of the suit upon the
failure or refusal of the plaintiffs to timely submit said
issue to the State courts for final determination;

(d) That this court retain jurisdiction of this action for the
consideration of such matters, and the entry of such
orders, as may hereafter be necessary.
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Present: 2ll the Justices

RICHARD PERRY LOVING, ET AL,
CPINICN BY JUSTICE HARRY L, CARAJCO
Picheond, Virginia, Karch 7. 1966

|
«v-  Recors No, 6163 |
|
COMMOBWEALTH CF VIRGINIA
|

FROM THE CIRCUIT COURT OF CARGLIME COUNTY
Laon M, Bazile, Judge

¢n Jenuary 6, 1953, Richard ‘erry Loviny, and Miidred |
Jetar Loving, the defendanta. were convicted, upon their pleas ‘
of gullty, under an indictmert charging thet 'the 8311 Riehard ‘
Perry Loving being a “hite percon and the 3ald Milired Delorsa :
Jeter being & Colored peracn, Jid unlawfully and feloniocusly go
out of the State of Virginia, for the gurpcse of being marviea,
aoc with the intention of returning to> the itate of Virginia
snd were married out of the State of Virginia, to-wit, in tme
Pistrict of Columbia on June 2. 1958, and efterwends returned to

an) resided in the County of Caroline. state of Vieroinia,

cohabiting as men snu wife.” (Code, § 20-36.)1

- '§ 2Q-56. %s&towomm. - 1f sny white person
and colored person @ §° cut of this State, for

being marrisd, snd with the intention of returning
out of 1t, and afterwards return to and reside in
as man and wife, they shall be punished se provided § 2¢-59,
and Che shall be zovernsd by the same law as If it had
heer. acleanised in this State. The fact of their coladitation herp
a3 man and wife shall be evidence of thelr marriage.”




The trial couwrt fixed "the punishment of doth accuses

st one year cech in 1sil,’ (Code, § 20-59.)° Tne court suspend:

i
| the sentences "for a period of twenty-five years upon the provision

\
that both scoused leave Carolina County and the state of W
at cnee and do not raturn together Gor at the sane time to said

county and state for a pericd of twenty-five years.

On November 6, 1963, the defendants filed a “Koticn
to Vacate Judgment and et iside :tentence” alleging that they
had complied with the tarms of their suspended semtences but
asserting that the statute under which they were convicted wae
unconatitutional and that the sentences imposed upon them were
. invelis.

The court denied the motion by an order entered on
January 22, 1565, snd to that order the defendants were zranted
. this writ of error.

There 1s nc dispute that Richard Perry Loving is &

, White person and that Nildred Jeter Loving is a coloured jerson

| within the meaning of Code, § 20-58. Mor is thers any dispute

| that the actions of the defendants, as set forth in the mumni.

N
interaarry witn any col.or“ porson intermmiry
with a white persan, he ahull be gullty of a fe and ehall be

runished by confinemsnt ln the zenitentiary for not less than one
nos* more tnan five years.




viclated the provisions of Code, § 20-50,

The sols contention of the defendants, with respect to
thelir convictions, 1s that Virginia's statutes prohiditing the
internarriage of white and colored peraons are violative of the |
Constitution of Vir:inis and the Constitution of the United tucéna.

Such statutes, the defendants argus, deny theam due prodess of

lay anc equal protaction of the law,

The probles here presented i3 not naw to this court
nor to other courts, both state and federal, throughout the ‘
country. The gquestion was most recently before this court in
1955, in Saim v. Maim, 197 Va. 80, B7 5. 5. 20 749, remanded

350 U, o, 891, 100 L. ed. 764, 76 3. Ct. 15), aftd, 197 va. T3M,

9% 3§, 3, 2d 649, apy. dism. 350 U. 5. 985, 100 L. ed. 852, 76
5. Ct. 472,

In the Kais ease, the Virginia atatutes relating to
miscegenetic marrisges were fully investigated and their

constitutionality was upheld. There, 1t was pointed cut that

mere than cne-nsly’ of the states them had miscogenation statutes
and that, in spite of numerous attacks ir. both state and federsl

eourte, no court, save one, had held such statutes mmuwue‘r»

al. The lone exception, it wes noted, wes the Callif'ornie |



Suprewe Court which declared the California siscegenation !
statutes unconstitutionsl in reves v. Sharp, 32 Cal. 24 T11, '
198 r, 24 17 (sud nom. rerez v. Lippold). I;

The Nein opinion, written for the court by Nr. mzm%
Bushanan, ccntains an exhaustive survey and citation of |
sutnorities, both case snd text from both atate and federal 1
sourcea, upon the aubject of miscegenatiom statutes. It is not ;
neetssary t© regpeat 3ll those citations in this opinion bBecause

the defendants concede that the Naim case, f glven effect here,

is oontrelling of the question Defore us, They urge us, however,

to reverse cur decision in that case, contending that the declei !

4s wrong because tne judicial authority upon which it wes based
no longer nas sny validity. Our inguiry must be, therefore,
whether & change in the Naim descision is required,

The defendants say that the Naeim opinion relted upor
Plessy v. Pergueson, 163 U, ., 537, 41 L. ed, 256, 16 5. Ct. 1138,
but argue that the United Jtates Supreme Court reversed the
9¢ L. ed. 873, 74 =, ct. G&6.

The Pleesy case, decided in 1896, iuvolved an attack

upon the constituticnality of 8 iLouisiara statute requiring




separate railway carriages for the white and c¢olored races, The
statute wvas Wheld by the Supreme Court under the “separate dut
equal” doctrine there enunciated by the court,

In the Brown case, deoided in 1354, the Supreme Court

ruled "that in the field of public education the dcctrine of
‘separate but equel’ has no place™ and that “Any language in
Pisasy v. Perguson contrary (o this finding is rejfected,”
98 L. ed., at p. &B1.

The Plessy case was cited in the Naim opinion to snow
thet the United States Supreme Couwrt had made no decision st

variance with an esrlier nolding by the Teanth Circuit lourt of

ippesls in Stevens v, United 3tates, 146 P, 24 120, that “a

state is empowered to forbid marriages between persons cf
Afriosn descent snd persoms of other races or descents, 3uvch |

8 statute does not coptravene the Pourteenth imendment. ‘
|
|

The Naim opinion contained a quotaticn from the Plessy
case that "Lawe forbiddin: the intermarrisge of the two races
« » + RAve been universally recognized ar within the police
power of the state.” Nothing was said in the Brown case which
dotracted in sny way from the effect of the language quoted

from the flessy opinicn. As Kr. Justice Buchanan pointed cuvt

in the Naims opinicun, the holding in the Eroun case, that the

“5 a -



opportunity to scquire an educaticn “1s & right which must be
made available to ali on equal terms, cannot support a claim
for the interviarriage of the races or that such intersarriage is i
a "right which must be made availsdle to all on equsl teorms." |
The United States Jupreme Court itself has inaicatad

that the Brown decision doss mot have the effect upon memmuion
statutes which the defendants claim for it. The Brown decision |

was announced on ¥ay 17, 1958. Cn Rovember 22, 1954, just six
montns later, the United jtates Supreme Court Jenied certiorari
10 & case in which Alsbama‘'s statute forbldding intermarriage

betwesn white and colored perscns nad been upheld against the

olaim that the statute donied tne Negro sppellant “her |
constitutional right ani privilege of intermarrying with a
white male perscyy,” and that it viclated the Privileges and

Imsunities, the Due Process and the kqual Protection Clauses of

the Fourteenth Amendment. Jackson v. State, 37 Ala, spp. 519,

72 ”I 2‘ 11" 2& ‘l‘. m. " 50. a 116. c.". dm 3‘.8 u. -

|

88E, 99 L. ea. 698, 75 5. Cs. 210, |
The defendants also say that the Naim opiniom relied
upon Pece v. Alsbems, 106 U, . 583, 27 L. ed. X7, 1 I. Ct, 637,

but contend that the United States upreme Court overruled the |
Pace deoision in Nclaughlin v. Florida, 379 U. 3. 168, 13 L. ed,

-6 -




2d 222, 85 5. Cv. 983. !
The Face case, decided in 1883, involved an attack upon
the eomstitutionality of an Alabsma statute imposing a penalty |
for adultery or fornicetion between & white =rson and a Negro. |
Ancther statute provided & lesser peralty 'If any man and womsn
live together in sduitery or fornlaation.’ A white womem and
Face, o Negro, were convicted and sentenced wnier the first
statute 'for 1living together in 2 otate of adultery or mct;»?‘f:. "
Face appealad, ciaiming thet the atatute umder whion he'had been |

canvicted was violative of tne Fourteenth isnendment. The gourt

rejected tids claim, holding that “¥hatever diserimination 1is
made in the punishment prescribed in the two sections is directed
againet the offense designated and n-t against the persan of any
particular color or race. 27 L. ¢d, at p. 208.

1n the Nelawghlin case, decided in 1964, the jupreme

Court nad under roview a Plorids statute wvhich made 1t unlawful

for a white person and a Negro, “not warriev to sach other,” to
"nabituslly live in and ocoupy in the night time the same room."

Tne statute in dispute provided for a different burden of proof

and 8 difTerent penalty than were provided by cther statutes

relating to adultery ani fornication generally. PFlorida sought ‘



to sustsin the validity of the statute under the holding in Pace

v. Alsbama. The court, however, ruled the Ylorida atatute

|
\
invalid, saying of Face v. hlabaxe that it “repreczents a limited }
view <¢f the Zqual I'rotection Clsuse which has not withatood i
analysis in the subsequent decisions of this Cowrt.” 13 L. ed, |
24, at p. 226.

The Pace case, like the Floesy czée, was cited in the
Haim 9pinion £o show that the United States Jupreme Court asd
made no decision at variance with the rule that a state may ‘
walidly fordid interracial marrieges. The Rolaughlin decision
detracted not one bit frow the position aseerted in the Maim ‘
opinion,

Both parties to the Mclaughli
Florida's miscegenation statute, making it unlawful ror a white
person to marvy & Negrc. Molaughlin econtended that the
niscegenation statute was unconetitutional becavse it prevented

hin from asserting. against the cohabitation charge, the dofense

of eommon law merriage, Florida argued that it was necessary thit

4ts cohabitation statute be uphold 8¢ as t0o carry tut the purpom‘o
of itz miscezenation statute which, 1t contendsd, waa “Lrmume

fram attack under tne 2qual Proctectisn Clawse, The cowrd ruled |
l




e e o @

that it was unnecessary to consider Nclaughlin's conteation in
this respect because the court was holding in his favor on
the cohabitation statute, As for Plorida'’s contention, the I
sourt said that, for purposes of argument, the coastitutionslity
of the siscegenation statute would dDe assumed and thet it was
deciding the case "without resching the guesticn of the validity |

of the State's pronitition sgainst interrecial marrisgs.’ 13 |

I‘. .d. 2" .t p. m. |
|
|

The defendants direct our atteantion to mumerous federal

decistions in the civil rights field in support of their claims
that the Naim case should be reversed and that the statutes under
consideration deny them due proceas of law and eqQual protection
of the law.

“e have given c¢onsideration tc these deeisions, but it
must be polnted out that rnone of them deals with miscegenation
statutes o curtails a legal truth which has always been
recognizea - that thera i an overriding stats interest in the |
institution of martisze. Jone of thease decisions takes away
from what was sais by the United States swpreme Court in Maynard
v. M31), 125 v, 5, 190, 31 L. ed. 654, 657, 8 i. ct. Te3:

“Rarrisge, ac cresting the moat isgortant relation
in 1ife, aa having meore to 4o with the morsls and
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civilization of 3 people than any other institutiou, has .

slweys been subject tc the contral of thw iegisleture.

The cdefenjants alsc refer us te a nusder of texts \

desling with the socielogical, biclogical and anthropological |

——-—

aspects of the cuestion of interrecial marrisges to support
their argument that the Neim decision is errcnecus arl that such |
mrrisgez shonis not be forbidden by law,

|. A decision by thls 2ourt reversing the Naim case upon
cansideration of the opinions of such text writers would be
Juaicial lagislation in the rawest senas of that term. Such
arguments are jropsrly addressabie to the legislature, which
sracted the Jaw in ths ficet place, ani not to this Jourt, whosa

prescribed roie in the soparated juowers of government 1= to

ad judtoate, and not to lsgislate.

Cur one and Snly Cfunction in tads instance 1a to
“m whether, for sound judicial comsicerations, thz Halw
case shiuld be veveraad, Today, more than tem years since tuat

decipion was hanrded down by this court, a number of states atill

. o DD NRar e —

tave miscegenation utatutes sid yat there hizs been n” new d-omr?

reflecting adverse.y ugan the validity of such statutes, Ye k

find no sound judicia) reason, therefcore, to depart from Sur




holding in the Naim case. Arcecrding that decision all of the

woight o which it is entitled under the doctrine of atare

deeisis, ws hold it to be binding wob us here and rule that
Code, §§ 20-58 and 20-59, under which the defendante were
convicted and sentencad, are not viclative of the Comstitution
of Virginia or the Constitution of the United States.

\
¥e turn now to the sther contention of the defendants -

that the sentemees isposed upon them are unressonable amd void. ‘

It will be recalled that the trial court suspended tho
aentemces of the defendants for a period of twenty-five years
upon the condition that tuey leave the county and state "at cace
and d¢ pot return togather or at the same time to said county
and state for & period of twenty-five years,’

The defendants irst say that the effect of the
sentences was to banish them from the stete. They refer us to
the -caze of State v. Doughtie, 237 X.C. 368, 74 5. E. 2¢ 322,
where it was held that "Danishment . . . 1s impliedly prohibited

by public policy. . . & sentence of baniahment is undoubtedly

vold.

Although tho defendants were, by the terms of the
suspended santences, cruered to leave the state, their |
gentances did not tschmically comstitute baniskment beceause



they were permitted to returm to the state, provided they J3d
not return together or at the same time,

Thus, we do not agree with tne defendants' eontention
that the sentences are void because they constitute banishment.
¥e 4o agree ith their further contenticn, howsver, that the
conditions cf the suspensions are 32 unreasscnable as to render
the sentences void,

The trisl court acted uncer the suthority of Code,
$ 55-272 4in suspending the sentences of the defendants, The
purpose of this statute ie to secure the reiabtiiitation of the
offender, engbling him to repent and reform so that ne may be
restored tc a useful place In soclety. Marshsli . ‘ommonwealth,
202 Va. 217, 219, 116 3, =, 24 270; sSlayton v. Commonwsalth,
165 Ve. 357, 365-366, 38 . . 24 §TY; Wildorn v. seunders,

170 Va. 153, 160-161, 195 S. 8. 723,

To effect this statutory ypurpose, tha courta are
suthorized to imposs conditions ypon the suspension «f execution
or imposition of sentence. But such conditions pust be reason-
able, having dus regard to the nature of the offense, the
background of the offender and the surrounding oircumstances.

Dyke v. Comsonwselth, 193 Vs. 478, 484, Gy s, 1. 24 ¥83.
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|

Nere, the real :ravawen I the offense charged sgeinst :
the defeniante, under Code, § 20-50, was tueir cohabitation as
man andd wife in this state, Iulicwing their Japarture from the
atate to evade Virginia law. their marriage in snothey juris- |
@iction and thelr roturn tu Virginia. wWithout such eombiutlon.i
there would have bewn no offeas: for which they couid hare bwen
tried, notwithstarnding their other actions.

¥Woen the defondsnts' sentences wor:2 suspended, the
purpsoe which the Erial court should reassusbly have sought Lo
sarve vt that the deferndants not cintinue to viclate Code,
§ 20-58. The conditizn ressonably necessary to echieve that
purpree wad that the Jefendants not again ocouabif as nan and
wife in this atate. There iz nothing in toe record qoncarning

the defendants' hackgrounds of the circamstances of the case ts |

indlcate that anything more was necessary to secure the

Jefencants ' relgbilitation and €0 accomplish the purioses
snvisioned by Code, § 53-272.

It wvas, therefore, unreascnabie to require that the
defendants lesve the state and cot return thercafter togethor .
or at the same tise, 2uch unresssnadblenzss renlers tha

asntences vvi3 and tasy will, sccsrdlngly, bs sacates and met |

aside, ™o wese will bde remanded to the trial cowrt with ‘

- Y - ‘



directions to re-sentence th: defendanmts in sseordance with '
Code, § 20-59, atteching to the suspended sentences, %2 be
iuposed wpon the defendants, conditioms not incousistent with
the views expressed in this opimion.

In this connecticn, although it has not beea alluded
%0 by either side to this controversy, it should be noted that |
Code, § 20-59 provides for a sentence in the penitentiary, and i
»ot in Jail, as called for in the sentencing order of the trisl ‘
court. |

That yortion of the order agpealed from upholding the |
constitutionality of Code, $§ 20-58 and 20-59, ana the
convictions of the Jefendamts thersunder, is affirmed; that
portion of nsid opder spholding the validity of the sentences

imposed upon the defendants is reversed, and the ¢ase 1s remande:

for further proceedings.

|
affirmed in part, reversed is part and reuanded. |

- 18 -




CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1966.

LOVING Eer ux. v. VIRGINIA,
APPEAL FROM THE SUPREME COURT OF APPEALS OF VIRGINIA.
No. 395. Argued April 10, 1967 —Decided June 12, 1967.

Virginia’s statutory scheme to prevent marriages between persons
solely on the basis of racial classifications held to violate the Equal
Protection and Due Process Clauses of the Fourteenth Amendment.
Pp. 4-12.

206 Va. 924, 147 8. E. 2d 78, reversed.

Bernard S. Cohen and Philip J. Hirschkop argued the
cause and filed a brief for appellants. Mr. Hirschkop
argued pro hac vice, by special leave of Court.

R. D. Mcllwaine III, Assistant Attorney General of
Virginia, argued the cause for appellee. With him on the
brief were Robert Y. Button, Attorney General, and
Kenneth C. Patty, Assistant Attorney General.

William M. Marutani, by special leave of Court, argued
the cause for the Japanese American Citizens League, as
amicus curiae, urging reversal.

Briefs of amict curiae, urging reversal, were filed by
Wiliam M. Lewers and William B. Ball for the Na-
tional Catholic Conference for Interracial Justice et al.;

1



2 OCTOBER TERM, 1966.
Opinion of the Court. 388 U.8.

by Robert L. Carter and Andrew D. Weinberger for the
National Association for the Advancement of Colored
People, and by Jack Greenberg, James M. Nabrit I11I and
Michael Meltsner for the N. A. A. C. P. Legal Defense
& Educational Fund, Inc.

T. W. Bruton, Attorney General, and Ralph Moody,
Deputy Attorney General, filed a brief for the State of
North Carolina, as amicus curiae, urging affirmance.

MR. CHIeF JusTiCE WARREN delivered the opinion of
the Court.

This case presents a constitutional question never
addressed by this Court: whether a statutory scheme
adopted by the State of Virginia to prevent marriages
between persons solely on the basis of racial classifica-
tions violates the Equal Protection and Due Process
Clauses of the Fourteenth Amendment.* For reasons
which seem to us to reflect the central meaning of those
constitutional commands, we conclude that these stat-
utes cannot stand consistently with the Fourteenth
Amendment.

In June 1958, two residents of Virginia, Mildred Jeter,
a Negro woman, and Richard Loving, a white man, were
married in the District of Columbia pursuant to its laws.
Shortly after their marriage, the Lovings returned to Vir-
ginia and established their marital abode in Caroline
County. At the October Term, 1958, of the Circuit Court

*Section 1 of the Fourteenth Amendment provides:

“All persons born or naturalized in the United States and subject
to the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of
the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.”
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of Caroline County, a grand jury issued an indictment
charging the Lovings with violating Virginia’s ban on
interracial marriages. On January 6, 1959, the Lovings
pleaded guilty to the charge and were sentenced to one
year in jail; however, the trial judge suspended the sen-
tence for a period of 25 years on the condition that the
Lovings leave the State and not return to Virginia
together for 25 years. He stated in an opinion that:

“Almighty God created the races white, black,
yellow, malay and red, and he placed them on
separate continents. And but for the interference
with his arrangement there would be no cause for
such marriages. The fact that he separated the
races shows that he did not intend for the races to

ivw
.

mix

After their convictions, the Lovings took up residence
in the District of Columbia. On November 6, 1963, they
filed a motion in the state trial court to vacate the judg-
ment and set aside the sentence on the ground that the
statutes which they had violated were repugnant to the
Fourteenth Amendment. The motion not having been
decided by October 28, 1964, the Lovings instituted a
class action in the United States District Court for the
Eastern District of Virginia requesting that a three-judge
court be convened to declare the Virginia antimiscegena-
tion statutes unconstitutional and to enjoin state officials
from enforcing their convictions. On January 22, 1965,
the state trial judge denied the motion to vacate the
sentences, and the Lovings perfected an appeal to the
Supreme Court of Appeals of Virginia. On February 11,
1965, the three-judge District Court continued the case
to allow the Lovings to present their constitutional claims
to the highest state court.

The Supreme Court of Appeals upheld the constitu-
tionality of the antimiscegenation statutes and, after
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modifying the sentence, affirmed the convictions.* The
Lovings appealed this decision, and we noted probable
jurisdiction on December 12, 1966, 385 U. S. 986.

The two statutes under which appellants were
convicted and sentenced are part of a comprehensive
statutory scheme aimed at prohibiting and punishing
interracial marriages.. The Lovings were convicted of
violating § 20-58 of the Virginia Code:

“Leaving State to evade law.—If any white person
and colored person shall go out of this State, for
the purpose of being married, and with the intention
of returning, and be married out of it, and afterwards
return to and reside in it, cohabiting as man and
wife, they shall be punished as provided in § 20-59,
and the marriage shall be governed by the same law
as if it had been solemnized in this State. The fact
of their cohabitation here as man and wife shall be
evidence of their marriage.”

Section 20-59, which defines the penalty for miscegena-
tion, provides:

“Punishment for marriage—If any white person
intermarry with a colored person, or any colored
person intermarry with a white person, he shall be
guilty of a felony and shall be punished by con-
finement in the penitentiary for not less than one
nor more than five years.”

Other central provisions in the Virginia statutory scheme
are §20-57, which automatically voids all marriages
between “a white person and a colored person” without
any judicial proceeding,® and §§ 20-54 and 1-14 which,

2206 Va. 924, 147 S. E. 2d 78 (1966).

8 Section 20-57 of the Virginia Code provides:

“Marriages void without decree—All marriages between a white
person and a colored person shall be absolutely void without any
decree of divorce or other legal process.” Va. Code Ann. § 2057
{1960 Repl. Vol.).
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respectively, define “white persons” and “colored persons
and Indians” for purposes of the statutory prohibitions.*
The Lovings have never disputed in the course of this
litigation that Mrs. Loving is a “colored person” or that
Mr. Loving is a “white person” within the meanings
given those terms by the Virginia statutes.

4 Section 20-54 of the Virginia Code provides:

“Intermarriage prohibited; meaning of term ‘white persons’—It
shall hereafter be unlawful for any white person in this State to
marry any save a white person, or a person with no other admixture
of blood than white and American Indian. For the purpose of this
chapter, the term ‘white person’ shall apply only to such person as
has no trace whatever of any blood other than Caucasian; but per-
sons who have one-sixteenth or less of the blood of the American
Indian and have no other non-Caucasic blood shall be deemed to
be white persons. All laws heretofore passed and now in effect re-
garding the intermarriage of white and colored persons shall apply
to marriages prohibited by this chapter.” Va. Code Ann. §20-54
(1960 Repl. Vol.).

The exception for persons with less than one-sixteenth “of the
blood of the American Indian” is apparently accounted for, in the
words of a tract issued by the Registrar of the State Bureau of
Vital Statistics, by “the desire of all to recognize as an integral and
honored part of the white race the descendants of John Rolfe and
Pocahontas . . . .” Plecker, The New Family and Race Improve-
ment, 17 Va. Health Bull, Extra No. 12, at 25-26 (New Family
Series No. 5, 1925), cited in Wadlington, The Loving Case: Virginia’s
Anti-Miscegenation Statute in Historical Perspective, 52 Va. L. Rev.
1189, 1202, n. 93 (1966).

Section 1-14 of the Virginia Code provides:

“Colored persons and Indians defined —Every person in whom
there is ascertainable any Negro blood shall be deemed and taken
to be a colored person, and every person not a colored person having
one fourth or more of American Indian blood shall be deemed an
American Indian; except that members of Indian tribes existing in
this Commonwealth having one fourth or more of Indian blood
and less than one sixteenth of Negro blood shall be deemed tribal
Indians.” Va. Code Ann. § 1-14 (1960 Repl. Vol.).
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Virginia is now one of 16 States which prohibit and
punish marriages on the basis of racial classifications.’
Penalties for miscegenation arose as an incident to slav-
ery and have been common in Virginia since the colonial
period.® The present statutory scheme dates from the
adoption of the Racial Integrity Act of 1924, passed
during the period of extreme nativism which followed
the end of the First World War. The central features
of this Act, and current Virginia law, are the absolute
prohibition of a “white person” marrying other than
another “white person,”” a prohibition against issuing
marriage licenses until the issuing official is satisfied that

5 After the initiation of this litigation, Maryland repealed its pro-
hibitions against interracial marriage, Md. Laws 1967, c. 6, leaving
Virginia and 15 other States with statutes outlawing interracial mar-
riage: Alabama, Ala. Const., Art. 4, § 102, Ala. Code, Tit. 14, § 360
(1958) ; Arkansas, Ark. Stat. Ann. § 55-104 (1947); Delaware, Del.
Code Ann., Tit. 13, § 101 (1953); Florida, Fla. Const., Art. 16, § 24,
Fla. Stat. § 741.11 (1965) ; Georgia, Ga. Code Ann. § 53-106 (1961);
Kentucky, Ky. Rev. Stat. Ann. § 402.020 (Supp. 1966); Louisiana,
La. Rev. Stat. §14:79 (1950); Mississippi, Miss. Const., Art. 14,
§ 263, Miss. Code Ann. §459 (1956); Missouri, Mo. Rev. Stat.
§451.020 (Supp. 1966); North Carolina, N. C. Const., Art. XIV,
§ 8, N. C. Gen. Stat. § 14-181 (1953) ; Oklahoma, Okla. Stat., Tit. 43,
§ 12 (Supp. 1965); South Carolina, S. C. Const., Art. 3, §33, S. C.
Code Ann. §20-7 (1962); Tennessee, Tenn. Const., Art. 11, § 14,
Tenn. Code Ann. § 36402 (1955); Texas, Tex. Pen. Code, Art. 492
(1952); West Virginia, W. Va. Code Ann. § 4697 (1961).

Over the past 15 years, 14 States have repealed laws outlawing
interracial marriages: Arizona, California, Colorado, Idaho, Indiana,
Maryland, Montana, Nebraska, Nevada, North Dakota, Oregon,
South Dakota, Utah, and Wyoming.

The first state court to recognize that miscegenation statutes vio-
late the Equal Protection Clause was the Supreme Court of
California. Perez v. Sharp, 32 Cal. 2d 711, 198 P. 2d 17 (1948).

¢ For a historical discussion of Virginia’s miscegenation statutes,
see Wadlington, supra, n. 4.

7 Va. Code Ann. § 20-54 (1960 Repl. Vol.).
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the applicants’ statements as to their race are correct,®
certificates of “racial composition” to be kept by both
local and state registrars,® and the carrying forward of
earlier prohibitions against racial intermarriage.’

I

In upholding the constitutionality of these provisions
in the decision below, the Supreme Court of Appeals of
Virginia referred to its 1955 decision in Naim v. Naim,
197 Va. 80, 87 S. E. 2d 749, as stating the reasons support-
ing the validity of these laws. In Naim, the state court
concluded that the State’s legitimate purposes were “to
preserve the racial integrity of its citizens,” and to prevent
“the corruption of blood,” “a mongrel breed of citizens,”
and “the obliteration of racial pride,” obviously an en-
dorsement of the doctrine of White Supremacy. Id., at
90, 87 S. E. 2d, at 756. The court also reasoned that
marriage has traditionally been subject to state regula-
tion without federal intervention, and, consequently, the
regulation of marriage should be left to exclusive state
control by the Tenth Amendment.

While the state court is no doubt correct in asserting
that marriage is a social relation subject to the State’s
police power, Maynard v. Hill, 125 U. S. 190 (1888),
the State does not contend in its argument before this
Court that its powers to regulate marriage are un-
limited notwithstanding the commands of the Fourteenth
Amendment. Nor could it do so in light of Meyer v.
Nebraska, 262 U. S. 390 (1923), and Skinner v. Okla-
homa, 316 U. S. 535 (1942). Instead, the State argues
that the meaning of the Equal Protection Clause, as
illuminated by the statements of the Framers, is only
that state penal laws containing an interracial element

8 Va. Code Ann. § 2053 (1960 Repl. Vol.).
? Va. Code Ann. § 20-50 (1960 Repl. Vol.).
10 Va. Code Ann. § 20-54 (1960 Repl. Vol.).
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as part of the definition of the offense must apply equally
to whites and Negroes in the sense that members of each
race are punished to the same degree. Thus, the State
contends that, because its miscegenation statutes punish
equally both the white and the Negro participants in an
interracial marriage, these statutes, despite their reliance
on racial classifications, do not constitute an invidious
discrimination based upon race. The second argument
advanced by the State assumes the validity of its equal
application theory. The argument is that, if the Equal
Protection Clause does not outlaw miscegenation statutes
because of their reliance on racial classifications, the
question of constitutionality would thus become whether
there was any rational basis for a State to treat inter-
racial marriages differently from other marriages. On
this question, the State argues, the scientific evidence is
substantially in doubt and, consequently, this Court
should defer to the wisdom of the state legislature in
adopting its policy of discouraging interracial marriages.

Because we reject the notion that the mere “equal
application” of a statute containing racial classifications
is enough to remove the classifications from the Four-
teenth Amendment’s proscription of all invidious racial
discriminations, we do not accept the State’s contention
that these statutes should be upheld if there is any pos-
sible basis for concluding that they serve a rational pur-
pose. The mere fact of equal application does not mean
that our analysis of these statutes should follow the ap-
proach we have taken in cases involving no racial dis-
crimination where the Equal Protection Clause has been
arrayed against a statute discriminating between the
kinds of advertising which may be displayed on trucks
in New York City, Railway Express Agency, Inc. v.
New York, 336 U. S. 106 (1949), or an exemption in
Ohio’s ad valorem tax for merchandise owned by a non-
resident in a storage warehouse, Allied Stores of Ohio,
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Inc. v. Bowers, 358 U. S. 522 (1959). In these cases,
involving distinctions not drawn according to race, the
Court has merely asked whether there is any rational
foundation for the discriminations, and has deferred to
the wisdom of the state legislatures. In the case at bar,
however, we deal with statutes containing racial classifi-
cations, and the fact of equal application does not im-
munize the statute from the very heavy burden of
justification which the Fourteenth Amendment has tra-
ditionally required of state statutes drawn according to
race.

The State argues that statements in the Thirty-ninth
Congress about the time of the passage of the Fourteenth
Amendment indicate that the Framers did not intend
the Amendment to make unconstitutional state miscege-
nation laws. Many of the statements alluded to by the
State concern the debates over the Freedmen’s Bureau
Bill, which President Johnson vetoed, and the Civil
Rights Act of 1866, 14 Stat. 27, enacted over his veto.
While these statements have some relevance to the inten-
tion of Congress in submitting the Fourteenth Amend-
ment, it must be understood that they pertained to the
passage of specific statutes and not to the broader, organic
purpose of a constitutional amendment. As for the
various statements directly concerning the Fourteenth
Amendment, we have said in connection with a related
problem, that although these historical sources “cast some
light” they are not sufficient to resolve the problem;
“[a]t best, they are inconclusive. The most avid pro-
ponents of the post-War Amendments undoubtedly in-
tended them to remove all legal distinctions among ‘all
persons born or naturalized in the United States.” Their
opponents, just as certainly, were antagonistic to both
the letter and the spirit of the Amendments and wished
them to have the most limited effect.” Brown v. Board
of Education, 347 U. S. 483, 489 (1954). See also Strauder



10 OCTOBER TERM, 1966.
Opinion of the Court. 388 U.S.

v. West Virginia, 100 U. S. 303, 310 (1880). We have
rejected the proposition that the debates in the Thirty-
ninth Congress or in the state legislatures which ratified
the Fourteenth Amendment supported the theory ad-
vanced by the State, that the requirement of equal pro-
tection of the laws is satisfied by penal laws defining
offenses based on racial classifications so long as white
and Negro participants in the offense were similarly
punished. McLaughlin v. Florida, 379 U. S. 184 (1964).

The State finds support for its “equal application”
theory in the decision of the Court in Pace v. Alabama,
106 U. S. 583 (1883). In that case, the Court upheld a
conviction under an Alabama statute forbidding adultery
or fornication between a white person and a Negro which
imposed a greater penalty than that of a statute pro-
seribing similar conduct by members of the same race.
The Court reasoned that the statute could not be said
to disecriminate against Negroes because the punishment
for each participant in the offense was the same. How-
ever, as recently as the 1964 Term, in rejecting the
reasoning of that case, we stated “Pace represents a
limited view of the Equal Protection Clause which has
not withstood analysis in the subsequent decisions of
this Court.” McLaughlin v. Florida, supra, at 188. As
we there demonstrated, the Equal Protection Clause
requires the consideration of whether the classifications
drawn by any statute constitute an arbitrary and in-
vidious discrimination. The clear and central purpose
of the Fourteenth Amendment was to eliminate all
official state sources of invidious racial discrimination
in the States. Slaughter-House Cases, 16 Wall. 36, 71
(1873); Strauder v. West Virginia, 100 U. S. 303, 307-
308 (1880); Ez parte Virginia, 100 U. S. 339, 344-345
(1880) ; Shelley v. Kraemer, 334 U. S. 1 (1948); Burton
v. Wilmington Parking Authority, 365 U. S. 715 (1961).
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There can be no question but that Virginia’s mis-
cegenation statutes rest solely upon distinctions drawn
according to race. The statutes proscribe generally ac-
cepted conduct if engaged in by members of different
races. Over the years, this Court has consistently re-
pudiated “[d]istinctions between citizens solely because
of their ancestry” as being “odious to a free people whose
institutions are founded upon the doctrine of equality.”
Hirabayashi v. United States, 320 U. S. 81, 100 (1943).
At the very least, the Equal Protection Clause demands
that racial classifications, especially suspeet in criminal
statutes, be subjected to the “most rigid scrutiny,”
Korematsu v. United States, 323 U. S. 214, 216 (1944),
and, if they are ever to be upheld, they must be shown
to be necessary to the accomplishment of some per-
missible state objective, independent of the racial dis-
crimination which it was the object of the Fourteenth
Amendmen* to eliminate. Indeed, two members of this
Court have already stated that they “cannot conceive of a
valid legislative purpose . . . which makes the color of
a person’s skin the test of whether his conduct is a crimi-
nal offense.”” McLaughlin v. Florida, supra, at 198
(Stewarrt, J., joined by DoucLas, J., concurring).

There is patently no legitimate overriding purpose
independent of invidious racial discrimination which
justifies this classification. The fact that Virginia pro-
hibits only interracial marriages involving white persons
demonstrates that the racial classifications must stand
on their own justification, as measures designed to main-
tain White Supremacy.” We have consistently denied

11 Appellants point out that the State’s concern in these statutes,
as expressed in the words of the 1924 Act’s title, “An Act to Pre-
serve Racial Integrity,” extends only to the integrity of the white
race. While Virginia prohibits whites from marrying any nonwhite
(subject to the exception for the descendants of Pocahontas),
Negroes, Orientals, and any other racial class may intermarry with-
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the constitutionality of measures which restrict the rights
of citizens on account of race. There can be no doubt
that restricting the freedom to marry solely because of
racial classifications violates the central meaning of the
Equal Protection Clause.

IL

These statutes also deprive the Lovings of liberty with-
out due process of law in violation of the Due Process
Clause of the Fourteenth Amendment. The freedom to
marry has long been recognized as one of the vital per-
sonal rights essential to the orderly pursuit of happiness
by free men.

Marriage is one of the “basic civil rights of man,” fun-
damental to our very existence and survival. Skinner v.
Oklahoma, 316 U. S. 535, 541 (1942). See also Maynard
v. Hill, 125 U. S. 190 (1888). To deny this fundamental
freedom on so unsupportable a basis as the racial classifi-
cations embodied in these statutes, classifications so
directly subversive of the principle of equality at the
heart of the Fourteenth Amendment, is surely to deprive
all the State’s citizens of liberty without due process of
law. The Fourteenth Amendment requires that the
freedom of choice to marry not be restricted by invidious
racial diseriminations. Under our Constitution, the free-
dom to marry, or not marry, a person of another race
resides with the individual and cannot be infringed by
the State.

These convictions must be reversed. Iti

18 80 ordered.

out statutory interference. Appellants contend that this distinction
renders Virginia's miscegenation statutes arbitrary and unreasonable
even assuming the constitutional validity of an official purpose to
preserve “racial integrity.” We need not reach this contention be-
cause we find the racial classifications in these statutes repugnant
to the Fourteenth Amendment, even assuming an even-handed state
purpose to protect the “integrity” of all races.
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MR. JUSTICE STEWART, concurring.

I have previously expressed the belief that “it is simply
not possible for a state law.to be valid under our Con-
stitution which makes the criminality of an act depend
upon the race of the actor.” McLaughlin v. Florida,
379 U. S. 184, 198 (concurring opinion). Because I
adhere to that belief, I concur in the judgment of the
Court.



